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NOTICE OF APPEAL 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES ex rel. NANCY ROSNER, : 
on behalf of FRANK CIAPETTA, 

Petitioner, 

- against - 

WARDEN, Sing Sing Prison, Ossinir , 

New York, . 

Respondent. : 

------------ - - - - - - x 


SIRS: 

PLEASE TAKE NOTICE that the petitioner above named hereby 
appeals to the United States Court of Appeals for the Second Cir¬ 
cuit from the opinion and order of this Court entered October 1, 
1974, denying a petition for writ of habeas corpus and dismi-sin^ 
said petition, and from e. jh and every part thereof, a certificate 
of probable cause having been granted by this Court on December 
20, 1974. 


Dated: New York, New York 

January 3, 1975 

Yours, etc. 

ROSNER, FISHER & SCRIBNER 
Attorneys for Petitioner 
401 Broadway 

„ New York, New York .0013 

TO: 212/925-8844 

Hon. Louis Lefkowitz 
Attorney General 
State of New YOrk 
2 World Trade Center 
New York, New York 10047 

Clerk 

United States District Court 

United States Courthouse at Foley Square 

New York, New York 10007 


74 Civil 1643(CBM) 
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ORDER APPEALED FROM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


UNITED STATES ex rel. NANCY ROSNER, 
on behalf of FRANK CIAPETTA, 


(tu.W 


V 


DEC 23 1974 


Petitioner,* 


1ft OF 


J 


-against- 


74 CIV. 1643 


WARDEN, Sing Sing Prison, 
Ossining, New York, 


Respondent. 


ORDER 


Application for a certificate of probable 
cause having been made on the record at the hearing 
held on December 16, 1974, and the court having deter¬ 
mined that a substantial question exists as to the 
voluntariness of a plea where counsel wrongly advised 
a defendant that a sentencing alternative existed where 
in fact such alternative was unavailable, said applica¬ 
tion is granted. 28 U.S.C. § 2253. 

Dated: New York, New York 


December 20, 1974 


SO ORDERED 


KrJjeA ~)lL 


CONST A^ 

U. S. D. J. 

uec 2 3 tow 
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PETITION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES ex rel. NANCY ROSNER, 
on behalf of Frank Ciappetta, 


Petitioner, 


PETITION 


-against- 


WARDEN. Sing Sing Prison, Ossining, 
New York, 

Respondent. 


TO THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK: 

1. Your petitioner is the attorney for Frank 
Ciappetta and has been authorized by him to make this petition 
for a writ of habeas corpus on his behalf. 

2. On June 15, 1954 Frank Ciappetta and others were 
indicted in Bronx County Court for the crime of murder in the 
first degree. A copy of the indictment is annexed hereto as Ex¬ 
hibit "A". On May'2, 1955 Ciappetta withdrew his not guilty plea 
and entered a plea of guilty to murder in the second degree. On 


I 


June 24, 1955 the Hon. Eugene G. Schulz sentenced Ciappetta to the, 

. i 

mandatory term of imprisonment of 20 years to life. A copy of 
the minutes of sentence are annexed hereto as Exhibit ”B". 

3. Subsequently, Ciappetta and his co-defendant 

| 

Guglielmelli applied^ to the County Court for a writ of error coram! 
nobis. An evidentiary hearing was held in the County Court on 
November 4, 1955. A copy of the minutes of that hearing is 
annexed hereto as Exhibit "C". On December 6, 1955 Judge Schulz 
denied the coram nobis application. A copy of his opinion deny¬ 
ing the application is annexed hereto as Exhibit "D". No appeal 
from the order denying the application was ever perfected. 





J 


. 4. A second doram nobis application was denied with- ! 

j 

out a hearing by Judge Schulz on April 10, 1960. A copy of his 

opinion is annexed hereto as Exhibit "E”. The Appellate Division, 

First Department affirmed this action of the court below 190 8 
<0 cJoLasZi. ITC*. _ 


Y n rli m i i rin w j ml 

• 

5. The petitioner, Frank Ciappetta is presently de- 

I 

tained in the custody of the new York State prison authorities 

I 

pursuant to the judgment of conviction entered in this case on 
June 24, 1955. 

6. No previous application for the relief sought here¬ 
in has been made. 


7. The undisputed evidence presented upon the coram 
nobis hearing and the County Court's finding of fact established j 
that Ciappetta was 17 years old at Lhe time of the commission of 

I 

the crime charged and had had no prior conflict with the law. At i 
the time of his guilty plea he had been incarcerated in the Bronx j 
House of Detention for a period of eleven months. He was represen-i 
ted by Stephen Fuschino, the same attorney who represented his co¬ 
defendant Vincent Guglielmelli. Mr. Fuschino testified without 
contradiction at the coram nobis hearing that Ciappetta was reluc¬ 
tant to plead guilty to second degree murder because the thought 

I 

that he would be sentenced to 20 years to life disturbed him. I 

, i 

Ciappetta pleaded guilty during trial after being informed by Mr. | 
Fuschino that he would be sentenced specially as a youthful offen-' 
der under Section 2184a of the former Penal Law to the Elmira Re- 1 
ception Center and that under such sentence the maximum term that 
could be imposed was five years without a mandatory minimum terr. 

In fact, however, such a sentence could not be im¬ 
posed because Section 2184a on its face excluded crimes punish¬ 
able by life imprisonment, and murder in the second degree carried! 
a mandatory term of 20 years to life (former Penal Law §1048). In 


V 
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addition,' during conferences between the Judge and the defense 
attorney, the court informed the petitioner's lawyer that he 
thought a reformatory term would not be legal. Despite the 
Judge's view, and despite the clear words of the statute, the 
lawyer misrepresented to the petitioner that he had a good chance 
to be sentenced to the five-year maximum term at the Elmira Recep¬ 
tion Center. Were it not for these misrepresentations, Ciappetta 
would not have pleaded guilty. 

8. As more fully set forth in the annexed memorandum 
of facts and law, which is incorporated in and made a part of the [ 
instant petition, the plea must be vacated, since it was made 
without knowledge of its consequences, in violation of the Due 
Process Clause of the United States Constitution.'* In addition, 
the lawyer's misrepresentations rendered the plea involuntary and 
unknowing in the constitutional sense, and further denied to 

petitioner the effective assistance of counsel at the time the 
» 

plea was entered. 

WHEREFORE, petitioner prays that an order be entered 

granting the writ of habeas corpus pursuant to 28 U.S.C. §2254, 

and further discharging the petitioner from custody, and that the i 

. 

Court grant any such other and further relief as to this Court may 1 
seen just and proper. 


Petitioner 


it STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) ss - 


I 


being duly sworn, deposes and says 
that deponent is the attorney for the relator herein; that he has 
read the foregoing petition ahd knows the contents thereof; that 
the same is true to deponent's own knowledge, except as to the 
matters therein stated to be alleged on information and belief, 
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I addition,’ during conferences between the Judge and the defense 
attorney, the court informed the petitioner's lawyer that he 

! 

| thought a reformatory term would not be legal. Despite the 
Judge's view, and despite the clear words of the statute, the 
lawyer misrepresented to the petitioner that he had a good chance 
to be sentenced to the five-year maximum term at the Elmira Recep¬ 
tion Center. Were it not for these misrepresentations, Ciappetta 
would not have pleaded guilty. ; 

8. As more fully set forth in the annexed memorandum 

of facts and law, which is incorporated in and made a part of the 

instant petition, the plea must be vacated, since it was made 

without knowledge of its consequences, in violation of the Due 

Process Clause of the United States Constitution.'* In addition, 

the lawyer's misrepresentations rendered the plea involuntary and 

unknowing in the constitutional sense, and further denied to 

petitioner the effective assistance of counsel at the time the 
# 

plea was entered. 

WHEREFORE, petitioner prays that an order be entered 
granting the writ of habeas corpus pursuant to 28 U.S.C. §2254, 
and further discharging the petitioner from custody, and that the 
Court grant any such other and further relief as to this Court may 
seen just and proper. 

\ 

V 

I 

Petitioner 


being duly sworn, deposes and says 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) ss * : 





!j and that As to those matters deponent believes it to be true. 

The grounds for deponent's belief are as follows: documents and 
papers in the file in this case and continuing communication be¬ 
tween deponent and the relator. Deponent further states that the 
reason this verification is made by deponent and not by relator is 
■ I that is the relator is incarcerated without the County of New York, 


Sworn to before me this 
day of April, 1974, 


$ 


A 
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MEMORANDUM OF FACTS AND LAW ANNEXED TO ffiTITION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES ex rel. NANCY ROSNER, on 
behalf of Frank Ciappetta, 


Petitioner, 


-against- 


WARDEN. Sing Sing Prison, Ossining, 
New York, 

Respondent. 


MEMORANDUM OF FACTS AND LAW 
The petitioner, at the time a 17 year-old boy, was 
indicted in the Bronx County Court on June 15, 1954 along with 
other youths — Vincent Guglielmelli, Philip Bonanno, Jerry 
Santaniello and Frank Giampetruzzi — for murder in the first 
degree. The indictment alleged that the five defendants, acting 
in concert, shot and killed one Ernest Montuoro on June 1, 1954. 
On May 2, 1955 the petitioner and Guglielmelli pleaded guilty 
to murder in the second degree, while the other defendants 
pleaded guilty to first degree manslaughter. On June 24, 1955 
Ciappetta and Guglielmelli were sentenced to the mandatory term 
of 20 years to life imprisonment (former Penal Law §1048), while 
Bonanno and Giampetruzzi were sentenced to 2-1/2 to 5 years. 
Santaniello received a 5 to 10 year term. 


I 
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The Coram Nobis Hearing 

In November 1955 a coram nobis hearing was held to 
inquire into the circumstances of the plea. 

Stephen Fuschino , an attorney, testified that he 
represented both the petitioner Ciappetta and his co-defendant 
Guglielmelli 0,8).* Prior to trial and during the selection 
of the jury Fuschino discussed a disposition of the case with the 
district attorney and was told that the prosecutor would recommend 
acceptance of a plea to murder in the second degree for both 
his clients (5-9). At a conference with Judge Schulz, the Judge 
indicated he would accept such a plea (11-12). Mr. Fuschino 
told the Judge that the family was concerned about the sentence, 
and the Judge replied that he would make no promises (12) . Mr. 
Fuschino then suggested that Ciappetta and Guglielmelli might 
be sentenced to the Elmira Reception Center for an indefinite 
term not to exceed five years, referring the Court to Section 2184a 
of the Penal Law which concerned sentences for youths between 
the ages of 16 and 21 (12) . The judge replied that he did not 
think he could sentence the defendants "under those statutes" 
(12),** but told Mr. Fuschino that if he thought otherwise he 
should "look up the law on it." (13). At the next conference 


References are to pages of the coram nobis hearing of 
November 5, 1955. 

Although left unexpressed at the hearing, the court's 
altitude regarding the unavailability of 2184a was undoubted¬ 
ly based on the fact that Section 2184a on its face excluded 
crimes punishable by life imprisonment, and murder in the 
second degree carried a mandatory maximum term of life in 
prison. 


V 
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with the Judge, the lawyer told him that he had "read the sec¬ 
tion" and felt such a sentence could be a legal one. It was 
suggested that the lawyer discuss it with Mr. I.ee, an assistant 
district attorney (13). Mr. Lee felt it was not clear in his 
mind whether a 2184a sentence could be imposed and suggested 
contacting the warden of Elmira (13). 

At a subsequent conference with the court, the Judge 
said he received a letter from the warden of Elmira but commented 
"he didn't like the letter ... it was not to the point that 
he had in mind, as to whether or not it was a legal sentence" (14). 
The letter from the warden, read into the record (16-19), dis¬ 
cussed the question of whether Guglielmelli could be sentenced 
under 2184a where he had committed the crime before he was six¬ 
teen years old, but sentenced after. The warden felt that the 
age problem would not render a 2184a sentence illegal (18). 

The Judge gave the letter to Mr. Fuschino who then showed it to 
the Guglielmelli family, telling them that the defendant could 
receive a 20 years to life sentence or he could receive a five- 
year maximum sentence to Elmira under 2184a (21) . Although 
the Judge had told Mr. Fuschino that he did not believe a re¬ 
formatory sentence could be imposed, and had said that he 
."didn't think it was a legal sentence" (21), Mr. Fuschino con¬ 
veyed a different impression to the defendants and their 
families. He showed them the letter as proof that a reformatory 
sentence could be imposed, represented that the Judge wanted 
to help the boys, and offered the letter as proof of the Judge's 
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attitude. Fuschino said, "You never heard of such a thing, 
that a judge would go out so far to try to help the boy. . . 

Here is a letter that he has received showing that such a 
sentence, if imposed, that the Elmira Reception Center would 
accept the boy. . . Although there is no promise here, there 
is a good chance, in view of his good background, he might get 
such a sentence" (22). Mr. Fuschino also told the petitioner 
Ciappetta and his family about the possibility of a 2184a sen¬ 
tence (26). Ciappetta, however, was reluctant to plead to 
murder in the second degree (27). He wanted a lower plea (27), 
because he was disturbed at the possibility of a 20-year to 
life sentence. It was only after many discussions among the 
petitioner, the family, the lawyer and the other defendants, 
and only after Ciappetta received the lawyer's assurance that a 
2184a sentence was possible that the petitioner agreed to plead 
guilty to second degree murder (29-30). 

Frank Ciapetta testified that he was then 17 years 
old and had never been in trouble before (45). He had refused 
to plead guilty to murder in the second degree (47) until Mr. 
Fuschino told him about the warden's letter and "told me about 
the five year sentence" (46-8). His parents also told him that 
he might receive a five year maximum sentence since Mr. Fuschino 
had so advised them (48-50-1). Ciappetta would not have pleaded 
guilty without the possibility of a five-year maximum sentence 
to Elmira (48-9). 

Bessie Ciappetta the petitioner's mother, testified that 


4 - 
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Mr. Fuschino had told her that "all the boys will get five 
years” (53). Her son was reluctant to plead, and pleaded guilty 
only "because he thought he will get five years" (54). Mrs. 
Ciappetta had told her son about the five-year possible sentence 
since Mr. Fuschino had told her about it (55). One of the other 
defendants, Giampetruzzi, also did not want to take any plea, 
but the others convinced him to take it because of the five- 
year sentence (53-4). 

Vincent Guglielmelli testified that his mother told 
him that Mr. Fuschino said that if he pleaded to murder in 
the second degree he could receive a five-year maximum sentence 
(32). He was told he could get that sentence since the Judge 
had received a letter from Elmira "saying it was okay" (32). 

Criscenza Guglielmelli , Vincent's mother, testified 
that Mr. Fuschino had first told her that the child would 
eventually be turned over to Children's Court (34). However, 
if he did not go to Children's Court, he would receive a five- 
year maximum sentence (39). When Fuschino showed her the letter 
from Elmira, the lawyer said, "this is it; this is what we 
have been waiting for" (41). Then, Mrs. Guglielmelli testified, 
"I knew my boy was going to get a sentence of five-year maximum, 
and I wasn't afraid any more" (41). When he was sentenced to 
20 years to life imprisonment, it was "a shock. We were frozen. 
We never expected that, never" (41). 

Andrew C. McCarthy , the assistant district attorney 
in charge of the prosecution of this case, testified that he 
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had a conversation with Mrs. Guglielmelli and Mrs. Ciappetta 
(63-4) and told them that there was a discussion going on be¬ 
tween Mr. Fuschino and assistant district attorney Lee concern¬ 
ing the interpretation of Section 2184a (66). He did not, 
however, tell Mrs. Guglielmelli that her son would receive a 
five-year maximum sentence (63). 


Statutes Involved 

The relevant statutes of the former Penal Law of 
the State of New York are: 

g 

s 2184-a. Reformatory term for male persons 


Where a male person between the ages of sixteen and 
twenty-one years is hereafter adjudicated a juvenile de¬ 
linquent, or found to be a disorderly person or vagrant, 
or adjudged a wayward minor or youthful offender, or 
found guilty of any offense or of a misdemeanor, or of a 
felony, including crimes punishable with imprisonment 
for an indeterminate term having a minimum of one day and 
a maximum of his natural life, but excluding crimes punish¬ 
able by death or life imprisonment, the trial court may, 
inste^ d of sentencing him to imprisonment in accordance 
with the punishment provided by law for the crime or of¬ 
fense for which he was convicted, direct him to be con¬ 
fined in an institution under the jurisdiction of the de¬ 
partment of correction without designating the name of such 
institution, and commit him to the department reception 
center for classification and transfer in accordance with 
the provisions of article three-A of the correction law. 

The term of imprisonment of any person sentenced hereunder 
shall be known as a reformatory term, and shall be termi¬ 
nated by the board of parole in the executive department, 
but in the case of any person convicted of a felony, 
such term shall not exceed five years and in the case of 
any person convicted for any other offense or for a mis¬ 
demeanor, the term shall not exceed three years. 

Added L.1932, c. 414, § 2; amended L.1950, c. 525, S 20; 
L.1954, c. 803, § 44, eff. Feb. 1, 1955. 

§ 1048. Punishment for murder in the second degree 

Murder in the second degree is punishable by im¬ 
prisonment under an indeterminate sentence, the minimum of 
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which shall be not less than twenty years and the maxi¬ 
mum of which shall be for the offender's natural life; 
and any person serving a term of imprisonment for life, 
under an original sentence for murder in the second de¬ 
gree, on the first day of September, nineteen hundred and 
seven, shall be deemed to be thereafter serving under 
such an indeterminate sentence. As amended L.1928, c. 32, 
eff. July 1, 1928. 


POINT I 

DUE PROCESS REQUIRES VACATING THE PETITIONER'S 
GUILTY PLEA SINCE IT WAS NEITHER KNOWINGLY NOR 
VOLUNTARILY ENTERED _ 

The petitioner Frank Ciappetta is presently serving 
a sentence of 20 years to life in prison as a result of his plea 
to murder in the second degree, entered in 1955 when he was 
17 years old. That plea, however, was constitutionally defective. 

At the time the penalty for murder in the second 
degree was the mandatory term actually imposed (former Penal Law 
§1048). Yet the only reason Ciappetta overcame his reluctance 
to take the plea was because he received assurances from his 
attorney that he was eligible for and had a good chance to obtain 
a reformatory term in the Elmira Reception Center for a maximum 
of years. Such a term, he was told, could be imposed under 

former Penal Law §2184a, a statute allowing reformatory sentences 
for youths between the ages of 16 and 21. In actual fact, how¬ 
ever, Section 2184a was on its face inapplicable to second de¬ 
gree murder, since the law specifically excluded crimes 
punishable by life imprisonment. Thus misled, and with reason 
to rely on his attorney's false representation, the petitioner 
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unknowingly invited the mandatory term he had strenuously sought 
to avoid. Due process therefore requires vacating the plea, 
since it was made without knowledge of the consequences and was 
based upon the vision of a sentencing alternative which did 
not exist. 


I. 

It has, of course, always been the law that a plea 

* 

unknowingly and involuntarily entered violates due process. If 
the plea is made without a full understanding of the consequences 
there can be no valid waiver of the important rights forfeited 
by the plea. As expressed by the Supreme Court in McCarthy v. 
United States , 394 U.S. 459 (1969): 

"A defendant who enters such a plea simul¬ 
taneously waives several constitutional rights, in¬ 
cluding his privilege against compulsory self¬ 
incrimination, his right to trial by jury, and his 
right to confront his accusers. For this waiver to 
be valid under the Due Process Clause, it must be 'an 
intentional relinquishment or abandonment of a 
known right or privilege.' Johnson v. Zerbst , 304 
U.S. 458, 464 (1938). Consequently, if a defendant's 
guilty plea is not equally voluntary and knowing, it 
has been obtained in violation of due process and is 
therefore void. Moreover, because a guilty plea is 
an admission of all the elements of a formal criminal 
charge, it cannot be truly voluntary unless the de¬ 
fendant possesses an understanding of the law in 
relation to the facts." [394 U.S. at 466]. 

Similarly, in Boykin v. Alabama , 395 U.S. 238 (1969), 
the Supreme Court held that a plea of guilty must be "intelligent 
and voluntary." Ignorance or incomprehension does not allow 
an effective waiver, and full knowledge of the consequences of 
the plea is a prerequisite to a valid judicial admission of guilt. 
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While the requirements of McCarthy and Boykin _ 

that the face of the record must disclose that the plea was 
entered with knowledge of its consequences — is not retroactive 
(see ' Halliday v. United States , 394 U.S. 831 (1969); United 
States ex rel. Rogers v. Adams . 435 F.2d 1372 (2d Cir. 1970)), 
the due process requirements of actual knowledge and voluntari- 
nets are, of course, applicable whenever the plea was entered. 
United States e x rel. Rogers v. Adams , supra , at 1375; United 

States v. Mosher, _ F.2d _ (2d Cir. Jan. 8, 1974), slip op. 

1234; Wade v. Wa inwright , 420 F.2d 898 (5th Cir. 1969); Grant 
v. United States, 451 F.2d 931 (2d Cir. 1971); Korenfeld v. 

United States, 451 F.2d 770 (2d Cir. 1971); People v. Nettles . 

30 N.Y.2d 841 (1972); see also, Jones v. United States , 440 
F* 2d 466 (2d Cir. 1971); Bye v. United States . 435 F.2d 177 (2d 
Cir. 1970). In the present case the evidence presented at the 
1955 coram nobis hearing affirmatively establishes the petitioner's 

ignorance of the consequences of his plea at the time he entered 
it. 

In particular, the uncontradicted testimony estab¬ 
lishes that Ciappetti was laboring under the false impression 
that there existed a sentencing alternative which could be 
granted him, namely, a reformatory term for youths at Elmira 
for 0-5 years, y reover, judged by objective standards, the 
petitioner was reasonably justified in his mistaken belief, 
since it was formed in reasonable reliance on his attorney's 
representations. Indeed, not only had his lawyer told him. 
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his parents, and his co-defendant Guglielmelli and his parents 
that the boys were eligible for the reformatory term, but the 
attorney had backed up his arguments by displaying a letter 
from the warden of the Elmira institution which had been sent 
to the Judge. The letter opined that such a sentence could be 
imposed and that the Reception Center would accept the defendants 
if sentenced under 2184a. Added to this was Mr. Fjschi..j's own 
advice that the plea should be taken. What Ciappetta did not 
know, however, was that, contrary to hiu lawyer's representations, 
the Judge elt that a 2184a sentence would be illegal and that 
the statute itself could not possibly apply to a plea to second 
degree murder. In other words, Ciappetta had a false view of 
the consequences of his plea, he was justified in relying on 
the false view, and he did rely on it to his detriment. As he 
and his mother testified, the petitioner would not have pleaded 
were it not for the possibility of the five-year maximum sen¬ 
tence. A plea taken under such circumstances is simply incon¬ 
sistent with due process of law, as the cases indicate. 

Thus, in Bye v. United States , supra , the defendant 
had been told by his attorney that if he pleaded to a crime 
carrying a 5-20 year term "he could be paroled in a couple of years 
(435 F. -d -’’8) . In fact, as a narcotics offender, he was 

ineligible for parole under 2f U.S.C. 87237(d). The Second 
Circuit held that a hearing was necessary to test the voluntari¬ 
ness and knowledge of the pre- McCarthy , pre- Boykin plea, since 
Bye s ignorance that he was ineligible for parole "directly 
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affects the length of time an accused will have to serve in 
prison." "The danger is that the accused makes his decision 
to plead guilty underestimating by a factor of three the risk 
of prolonged mandatory incarceration. If the accused's in¬ 
eligibility is known to him prior to entering his guilty plea, 
he may decide not to plead guilty at all in view of the greater 
perceived risks of lengthy imprisonment." 435 F.2d at 180. 
Accordingly, if a defendant can show that he was unaware of 
his ineligibility for parole, and that he would not have pleaded 
guilty if he had known the true facts, the plea must be vacated 
no matter when it was entered ( United States v. Welton , 439 
F.2d 824 (2d Cir. 1971); Korenfeld v. United States , 451 F.2d 
770 (2d Cir. 1971)). The present case is comparable, since 
Ciappetta pleaded under the impression created by his attorney 
that he was eligible for a five-year maximum reformatory term, 
while in fact, he was ineligible for such sentence. And he would 
not have pleaded had he known the real consequences. Indeed, 
since Ciappetta's ignorarce directly affected the length of 
time he would have to serve in prison, his plea was constitu¬ 
tionally invalid. 

Similarly, in Jones v. United States , 440 F.2d 466 
(2d Cir. 1971) the court held that knowledge of the maximum 
sentence was one of the consequences of a valid plea, citing 
two due process decisions, Wade v. Wainwright , supra , and 
Tucker v. United States, 409 F.2d 1291, 1295 (5th Cir. 1969) 
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as authority. Obviously, knowledge of a mandatory minimum is 
equally a due process requirement, since both are important 
consequences of a plea (see. People v. Nettles , supra ). Here, 
Ciappetta was completely unaware that he had to receive the man¬ 
datory minimum and maximum proscribed for murder in the second 
degree, instead banking his plea on the "good chance" his 
attorney said he had for a 0-5 year reformatory term. 

Most recently, in United States ox rel. Leeson v. 

Damon, _ F.2d _ (2d Cir. Apr. 1, 1974), slip op. 2483, the 

Second Circuit granted 2254 relief to a youth who was told by 
his attorney that his plea to attempt grand larceny in the 
sec' degree would expose him to a sentence of 1.3 to 2.6 years 
in .xl. The lawyer, however, overlooked that the defendant's 
age made him eligible for sentence to Elmira for an indefinite 
reformatory term of five years, the sentence which was eventually 
imposed. The court held: 

On the merits, this is not the kind of case 
that apparently the sentencing judge thought it 
was, that is to say, where a guilty plea was based 
on an erroneous prediction about sentence by 
counsel. . . Rather it is a case where the undis¬ 
puted proof before the trial judge is that the de¬ 
fendant entered his plea in ignorance of what the 
maximum possible sentence was, believing it to be 
substantially less than that which the court was 
authorized to impose and which, indeed, it did 
impose. 

Slip Op. at 2488 

Upon the facts in this case, appellant's plea was 
not knowing and was without an understanding of 
the law inasmuch as he did not know the maximum 
possible sentence he might receive. It is thus a 
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plea entered in ignorance of its direct conse¬ 
quences, and it is therefore invalid. 

Slip Op. at 2489 

Since Ciappetta, like Leeson, had no understand¬ 
ing of the law in relation to the facts (slip op. at 2489), 
and entered his plea "in ignorance of its direct consequences” 
due process requires vacating his plea in this case. 

II. 

In Mosher v. United States , _ F.2d _ (2d Cir. 

Jan. 7, 1974) slip op. 1243, a state defendant pleaded guilty 
in 1964 in reliance upon his lawyer's representation that the 
Judge had promised a 15-16 sentence. That representation was 
false, and the Second Circuit held that as a result the plea 
was not knowingly or voluntarily entered.* Here, a similar 
false representation was made by counsel, and was reasonably 
relied upon by the petitioner when he entered his plea. For 
throughout the conferences between Mr. Fuschino and the Court, 
Judge Schulz consistently expressed his belief that a 2184a 
sentence was illegal and could not be imposed (12, 21, 30). 


The Circuit Court in Mosher also held that the plea was 
invalid because the defendant had been denied effective 
assistance of counsel. For this ground as it applies 
to the facts of this case, see Pt. II, infra. 
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He reiterated his feeling upon receipt of the warden's letter, 
specifically telling counsel "I don't like it," the letter 
"was not to the point" of "whether or not it was a legal sentence" 
(14). Though Mr. Fuschino testified that he personally believed 
that a 2184a sentence would be lawful, he acknowledged under 
questioning from the Judge at the hearing that "you [the Judge] 
had indicated that you believed [that a 2184a sentence could 
be imposed] was not the fact; you had said you didn't think it 
was a legal sentence." (21). Yet despite the Court's rather 
clear expressions, the lawyer totally misrepresented the 
situation to his clients and their parents. 

The letter which the Judge had discarded as irrele¬ 
vant was presented by the attorney to Mrs. Guglielmelli with the 
eager assertion, "this is it; this is what we have been waiting 
for" (41). He never once even hinted to his clients that the 
Judge felt a reformatory sentence was illegal, but rather 
argued persuasively "you never heard of such a thing, that a 
jduge would go out so far to try to help the boy. . . there is 
a good chance, in view of his good background, he might get 
such a sentence" (22). In ignorance of the true tenor of what the 
Judge had said, and in reliance on the attorney's false picture 
of t) fudge's attitude, the petitioner and his co-defendant, 
and nth their families, were convinced that there was a "good 
chance" for a five-year maximum term. In reliance, Caippetta 
pleaded guilty and, of course, received the mandatory term. 



* 


<€ 
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The present case is thus virtually indistinguishable 
from Mosher . There the lawyer misrepresented a Judge's sentence 
promise. Here the lawyer misrepresented the Judge's view on 
the legality of a sentencing alternative, where the viability of 
the sentencing alternative was crucial to the defenant's choice 
to plead or stand trial. In both cases the plea was clearly 
unknowing and involuntary. 

POINT II 

THE PETITIONER WAS DENIED EFFECTIVE ASSISTANCE 
_ OF COUNSEL AT THE TIME HE PLEADED _ 

In Mosher the court also held that the lawyer's 
misrepresentation to his client denied him the effective assis¬ 
tance of counsel. Slip op. at 1247. The same result follows 
from the facts here. Not only did petitioner's av.orney mis¬ 
represent the Judge's view cthe legality of a 2184a sentence, 

thus breaching his duty as counsel to represent his client 

% 

faithfully, but in a similarly egregious fashion his insistence 
upon the viability of the sentencing alternative unfortunately 
fell below the standard expected of counsel. For the attorney 
did not merely make an erroneous estimate regarding the sentencing 
alternative, nor could his assertion in this regard be the 
result of misanalyzing an abstruse or complex legal problem. 
Rather, the attorney either was not aware or chose to disregard 
that Section 2184a was on its face inapplicable to a second 
degree murder plea, since it excluded crimes punishable by life 
sentences. In either event, the representation accorded was 


m 




• . 
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completely inadequate. Certainly, where a lawyer in effect bases 
his whole case on one statute, he should at least be under the 
obligation of knowing and correctly representing to his clients 
the crystal clear words of that statute. This is a bare minimum 
of effective assistance of counsel. By convincing the defendants 
ahd their families that a plainly unavailable sentencing alterna¬ 
tive existed, counsel here failed to exercise a standard of 
care which must necessarily be a requisite for rendering effec¬ 
tive legal representation. Anything less self-evidently turns 
the proceedings into a mockery. 

CONCLUSION 

THE WRIT OF HABEAS CORPUS SHOULD BE GRANTED, AND 
THE PETITIONER DISCHARGED FROM CUSTODY. 

Respectfully submitted, 

ROSNER, FISHER & SCRIBNER 
Attorneys for Petitioner 
401 Broadway 
New York, N.Y. 10013 
(212) 925-8844 

Of Counsel: 

NANCY ROSNER 
ALAN SCRIBNER 
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AFFIDAVIT O F ARLENE R, SILVEKMAN 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES ax rel. NANCY ROSNER, 
on behalf of Frank Ciappetta, 

Petitioner, 

-against- 

warden, Sing Sing Prison, 

Ossining, Hew York, 

Respondent. 


AFFIDAVIT 


STATE OF NEW YORK ) 

; ; ! 

COUNTY OF NEW YORK ) 


ARLENE R. SILVERMAN, being duly sworn, deposes and 


I an an Assistant Attorney General in the office of 
LOUIS J. LEFKOWITZ, Attorney General of the State of New York, 
attorney for respondent herein. I submit this affidavit in 
oi>i«sition to petitioner's application for a writ of habeas 
corpus. 

Petitioner is currently detained at the Ossining 
Correctional Facility, Ossining, New York, where he is serving 
a tern of twenty years to life upon his conviction for murder 
in the second degree in the Bronx County Court on June 24, 1955. 

On March 15, 1968 petitioner was paroled from state 
prison. On December 12, 1972, petitioner was arrested for 
criminal possession of s dangerous drug (8 grains of cocaine) . 

He was declared delinquent on February 9, 1973, as a result of 
tills arrest and was returned to state prison. He was 
subsequently indicted in Bronx County, pleaded guilty to attempte 








’ 
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felonious possession of a dangerous drug in the fourth degree 
and on July 10, 1973 he was sentenced to a one year term. At 
the time of petitioner's arrest, evidence was also uncovered 
j rel *ting to a possible federal gun charge. 

Deponent has been informed by the office of the 
United States Attorney for the Southern District of New York 
j that petitioner has been indicted in this Court for the crimes 
of (1) making a false statement in connection with the purchase 
I; ° f a firearin in violation of Title 18 U.S.C. 922(a)(6) and (2), 
being a person who had been convicted of a felony and possessing 
a gun in violation of Title 18 Appendix U.S.C. 1202(a)(1). 

Apparently, in view of the charges in this federal 
•| indictm * nt "hich «e allegedly based in part on the Bronx County 
conviction, petitioner has now launched an attack on his murder 
conviction in the Bronx Ccunty Court on the ground that his guiltj 
Plea was in-lid. However, for the reason, set forth in the 
accompanying memorandum of law, petitioner's claim is without 

merit and his application should be denied and the petition 
dismissed. 


R. SI] 


Sworn to before roe this 
1st day of May, 1974 


GT slstiuit - AtgTneV fleiSrS 
of the State of New York 
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RESPONDENT'S MEMORANDUM OF LAW ANNEXED TO AFFIDAVIT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 


UNITED STATES ex rel. NANCY ROSNER, : 
on behalf of Frank Ciappetta, 

Petitioner, 

-against- 

WARDEN, Sing Sing Prison, 

Ossining, New York, . 

s 

Respondent. : 

x 


RESPONDENT'S MEMORANDUM OF LAW 


Statement 

This memorandum is submitted in opposition to 
petitioner s application for a writ of habeas corpus. 


On June 15, 1954, defendant Frank Ciappetta, together 
with Vincent Guglielmelli, Philip Bonanno, Jerry Santaniello 
and Frank Giampetruzzi, were jointly indicted by the Grand 
Jury of Bronx County for the crime of murder in the first 
degree. 
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At about noon on June 1, 1954, the aforementioned 
Bonanno, Santaniello and Giampetruzzi, and about three or four 
other members of the "Red Wings", a teenage gang from 116th 
Street and Second Avenue, New York County, were at Orchard 
Beach. They became involved in an argument with another 
teenage group known as the "Fordham Baldies".* 

Defendants Bonanno, Santiello and Giampetruzzi 
sought revenge for the insults they had received at Orchard 
Beach. Upon their return to Harlem, they sought out the other 
two defendants, Frank Ciappetta and Vincent Guglielmelli. 
i; The five def endants thereupon returned in a car, owned and 

r 

operated by Giampetruzzi, to Orchard Beach in order to hunt 
for the members of the "Baldies". Ciappetta and Guglielmelli 
each had with them fully loaded automatic pistols. 

Unable to find the "Baldies" at Orchard Beach, the 
defendants drove to a candy store at 2481 Belmont Avenue, 
where, they had been informed, the "Baldies" "hung out". They 
arrived there at about 4:55 p.m., on June 1, 1954. Angelo 
Divincenzo and Bernard Caleo were seated on a stoop in front 

of the candy store. Ernest Monturro was seated inside the 
store drinking a soda. 


* Copy of trial minutes are submitted herewith. 
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In response to an inquiry as to whether they were 
the "Fordham Baldies", DiVincenzo, Caleo and Monturro walked 
towards the double parked automobile, when the three reached 
the curb some of the occupants of Giampetruzzi■s car said, 

"lou called us punks". Immediately two guns were produced, 

and about six shots were fired. The defendants then sped away 
in the car. 

Monturro, who was not a member of the Baldies, died 
a few minutes later from a gunshot wound. Caleo received a 
gunshot wound which necessitated the amputation of his right 
leg above the knee. DiVincenzo was struck by a bullet which 
pierced through his left arm. 

Within a week the police apprehended the defendants. 
All five of them made statements to the police and to an 
Assistant District Attorney. These statements substantially 
admitted the foregoing facts. Ciapetta and Guglielmelli stated 
that they had used the guns in the shooting. 

According to the report of the ballistics experts, 
the fatal bullet had been fired by defendant Ciappetta. The 
bullet that wounded Caleo, requiring the amputation of his leg, 
had been fired by defendant Guglielmelli. 
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All five defendants pleaded not guilty and proceeded 
to trial. After the trial had been in progress for two weeks, 
Ciappetta, as well as the other defendants, withdrew his plea 
of not guilty. Ciappetta was permitted to dispose of the 
indictment by entering a plea of guilty to the crime of murder 
in the second degree. This plea was entered on May 2, 1955. 

On June 24, 1955, defendant was sentenced to a term of from 

/years 

20 to a maximum of his natural life. No appeal was ever taken 
from this conviction. 

On August 31, 1955, de jndant brought on a motion, 
in the nature of a writ of error coram nobis , seeking to vacate 
the judgement of convict.’, jn. The basic ground asserted upon 
this application was that defendant had entered his plea of 
guilty based upon an official promise that he would receive 
a reformatory sentence having a maxim; m of 5 years. A hearing 
was held with reference to this application on November 4, 

1955. 


Shortly prior to the time that Ciappetta made this 
application, his co-defendant, Guglielmelli, made a similar 
application. A hearing was conducted on his application 
together with Ciappetta's. 


- 4 - 
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At the aforesaid hearing, full inquiry was made 
into all of the circumstances surrounding the pleas entered by 
both defendants Ciappetta and Guglielmelli. The testimony of 
their retained trial counsel, Stephen A. Fuschino, Esq., clearly 
established that the only information he had ever conveyed to 
either defendant, or their respective families, was that 
defendants had the opportunity to dispose of the indictment by 
pleading guilty to the crime of murder in the second degree, 
and that in his opinion under such a plea the possibility 
existed that one or both defendants might receive a reformatory 
sentence having a maximum of 5 years. He also made them aware 
of the possibility that they could receive a sentence of 20 
years to life (S.M. pp. 3-29).* 

The aforesaid testimony of Mr. Fuschino also denied 
that he had ever conveyed any express or implied communication 
to the effect that the trial judge was inclined to sentence 
defendants to a reformatory term, if they would plead guilty to 
murder in the second degree. The testimony of Fuschino clarifies 
that a reformatory sentence was at all times discussed only as 
a possibility which in Mr. Fuschino*s opinion existed. 


P . a ?f references are to minutes of Coram Nobis Hearino 
unless otherwise indicated. - 9l 
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The significance of a letter written to Judge Schulz 
by the Director of the Elmira Reception Center was fully 
clarified. This letter had been sent to the Judge as a result 
of a letter sent to the Director by Assistant District Attorney 
Lee, inquiring as to the legality of a sentence under Section 
2184-a, Penal Law, upon a conviction for murder in the second 
degree. Mr. Lee had sent this letter at the behest of 
Mr. Fuschino for the purpose of satisfying Fuschino's desire 
to learn if such a sentence was legal. 

The response of the Director was equivocal. Judge 
Schulz showed counsel the letter and indicated to him that he 
was not satisfied that such a sentence was legal. Counsel 
for defendants was trying to convince the Court to consider 
rendering such a sentence. 

Mr. Fuschino had the letter during a recess. In 
discussing the possibility that one of the defendants might 
get a teformatory sentence if convicted of murder in the second 
degree, counsel showed the letter to Guglielmelli's parents. 

The letter was never shown to Ciapetta or his parents, although 
Ciapetta alleges he later heard of its existence. 
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Fuschino's part in the pre-pleading proceedings is 
best summarized by the following testimony which he gave at 
the coram nobis hearing (S.M. pp. 26-27): 


"Q. Do you remember whether or 
not at any time after the trial 
commenced and in the various dis¬ 
cussions with the Ciappettas and 
the Guglielmellis, that you indicated 
Mrs. and Mr. Ciapetta or the defendant 
Frank Ciappetta that there was a 
possibility of his being sent to the 
Elmira Reception Center? 

A. That, in other words, I have 
reference strictly now to Ciappetta. 

A. Yes. 

Q. He also was informed that there 
was a possibility of being sent to 
Elmira? 

A. He could get 20 years to life 
to tsic] be sent to Elmira. 

The Court: You stated that as 
your opinion? 

The Witness: Yes; I had told them 
I felt, in my opinion , taking everything 
into consideration, that there might be 
a possibility they would receive this 
sentence." (Emphasis added.) 


The testimony of Ciappetta at the coram nobis hearing 
clearly refutes his present claim. Defendant's testimony 
unequivocally shows that at the time he decided to enter a plea 
of guilty to the crime of murder in the second degree, he was 
fully cognizant of the fact that he was subject to receiving 

I 

a sentence of 20 years to life, and that no more than a 


I 

» 


. 

I 

I 








possibility existed that he might receive a reformatory 
sentence having a maximum of 5 years. 


At the hearing held with reference to defendant's 
claim, Ciappetta testified, upon direct examination, as 
follows (S.M. p. 48): 


"Q. Did you talk to your parents 
about it? 

A. Yes, sir. 

Q. And, well, what did your parents, 
your mother and father tell you regarding 
the taking of the plea or any recom¬ 
mendations they had? 

A. Well, they told me, they says — 
no, it was after 1 took the plea, they 
said that, 'You might get the five years,' 
something like that." (Emphasis supplied) 


Defendant’s mother, Bessie Ciappetta, testified 
at the hearing as follows (S.M. p. 54): 


"Q. I mean, did you have to talk 
him into taking the plea? 

A. No; I left it up to him, and 
he, and he took it." 


Based upon the testimony adduced at the 1955 hearing, 
the County Court denied the application of both Guglielmelli 
and Ciappetta. The Court (petitioner's Exhibit D) found that 
the petitioner pleaded guilty on the representation that there 
was only a possibility of his receiving a reformatory sentence. 
The Court held that a prediction by counsel as to the length of 
imprisonment, even if erroneous, formed no basis for coram nobis 
relief. 
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Z . . . ( 

On April 18, 1960, defendant brought on a second 

motion, in the nature of a writ of error coram nobis, seeking 

to vacate the judgment of conviction rendered against him. 

, • 

He again based his application on an assertion that "he believed 

he would be sentenced under the provisions of Secti n 2184-a 

i 

of the Penal Law." Defendant did not offer any new fact or 
evidence with reference to this claim.* 

• i * 

j i 

Defendant's motion was denied on April 18, 1960 

i' (petitioner ' s Exhibit E). Judge Schulz found that petitioner 
had already been accorded a hearing on his allegations and that 
application had been denied on December 6, 1955. No appeal 
was taken from that order. The Court held that in view thereof, ! 

there was no need for a second hearing on an issue already 

* j 

disposed o^and the Court, thus, declined to review the merits 
of petitioner's second application. 


POINT I 


PETITIONER HAS FAILED TO PRESERVE 
HIS CURRENT ATTACK ON HIS PLEA 
OF GUILTY TO MURDER IN THE SECOND 
DEGREE FOR FEDERAL HABEAS CORPUS 
REVIEW. 

I 

! 

Petitioner first raised his claim that his plea of 

i 

I 

guilty was unknowningly and involuntarily entered because of 

* Ciappetta advanced a further ground for his 1960 application, 
an allegation that his rights were violated in that his ! 

attorney had not given Ciappetta's case counsel's "undivided" 
attention. This claim is based solely upon the fact that 
defendant's attorney also represented his co-defendunt 
Guglielmelli. This claim is not urged here. 
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alleged misrepresentations of his attorney as to the sentence 
he could receive upon his plea of guilty to murder in the 
second degree in a coram nobis application the Bronx County 
Court in 1955. After a hearing on Decemb*. 1955, Judge 

Schulz denied his application holding that an erroneous 
sentence estimate by counsel does not render a plea involuntary. 
No appeal was taken from that order. 

i 

i Thereafter in I960, a second coram nobis application 

I 

was initiated in the Bronx County Court raising this same 
claim. Or. April 19, 1960 Judge Schulz held that petitioner 

I 

had already had a hearing on the claim which was denied on 

j 

December 6, 1955 that no appeal was prosecuted from that order 

and that under Hew York law, there is no requirement of a second 

• • ! 

hearing on an issue previously considered. Petitioner’s appli- j 

i 

i 

cation was denied. 

j 

i 

• . 1 
Petitioner aid not appeal the order of December 6, 1955. 

Judge Schulz declined to revie;* this claim on its merits when 

-— t 

petitioner attempted to raise it for the second time. This 
order was affirmed by the Appellate Division on October 23, 1962. 

i 

^ e titioner failed to avail himself of the procedures provided by 
New York law for reviewing his claim. The matter was never pre¬ 
served for review by the Appellate Division of the New York 
Supreme Court and, accordingly, petitioner has failed to preserve 1 
his claim for federal habeas corpus relief. U.S. ex rel. Schaedel 
v. Follette , 447 F. 2d 1297 (2d Cir. 1971); U.S. ex rel. Molinas j 
v. Mancusi, 370 F. 2d 601 (2d Cir. 1967). 
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Moreover, petitioner fails to allege that he sought 
leave to appeal to the H.Y. Court of App^ ^.nd for this 
additional reason, his application must be uenied-28 U.S.C. 
2254(b). 



i 
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POINT II 


A!'! ERRONEOUS SENTENCE PREDICTION 
BY COUNSEL DOES NOT RENDER A 
GUILTY PLEA INVALID. 


Faced with a possible federal gun charge conviction 
in this Court, based, in part, on a felony conviction in Bronx 
County, petitioner, at this eleventh hour, has resurrected an 
attack on that Bronx County conviction in 1955 for murder in 
the second degree. Petitioner is raising a twenty year old 
claim, in this Court for the first time, that his plea was 
unknowningly and involuntarily entered because his attorney , 

who had fully apprised him that he faced a twenty year to life ‘ 
term on his plea to the murder charge also expressed his opinion i 
that there was a possibility that petitioner could receive a 
five year reformatory term pursuant to the then newly revised 

former New York Penal Law § 2184-a.* 

, i 

* 

However, contrary to petitioner's claims here, the 
record clearly indicates that petitioner fully appreciated that 
his plea to murder in the second degree exposed him to the 
twenty year to life term and that far from pleading in the I 

expectation of receiving a five year term, petitioner pleaded 

l 

guilty because he had confessed to the unprovoked and pre¬ 


meditated murder of Ernest Monturro and his participation in j 

^^etltToneF^doiT^ot dispute in this Court that he was informed 

Pl 1 a ™° murder in the second degree exposed him to 
a penalty of 20 years to life. Moreover, after a full j 

hearing in the New York Courts Judge Schulz found that the 
ter T was only mentioned as a sentence possibility 
.. cSrSlt hew! 28 a u!sTc? y 2254p findin 9 presumptively 
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the attack at the candy store* and he expressly wished to avoid 
the death penalty he faced upon conviction after trial of 
murder in the first degree. 

i < 

Petitioner's claim that he expected the five year 
term is belied by the circumstances surrounding the plea. Thus, 
a fter the offer of murder in the second degree, petitioner's 

i 

trial counsel, nonetheless, attempted to negotiate for a i 

- I 

■ further reduction of the charge to manslaughter in the first j 

degree (9-10). If petitioner were, in fact, to be sentenced 

j* j 

to the five year term, such a further reduction would have 

been unnecessary since petitioner could receive no further 

i 

sentence benefit by such a move. 

t 

And perhaps even more significantly, petitioner and 
his co-defendant proceeded to trial on the indictment and 
did not even accept the murder in the second degree offer until 

i 

well after the trial had begun, the jury having been selected 
and the People having called several of their witnesses. In 

I 

short, petitioner was obviously reluctart to take the plea, 
appreciating the severity of the sentence he faced, and it was 
only when the trial began and petitioner realized that it was 
twenty to life or possible death and that the District Attorney ! 
was holding firm and not offering any lesser plea that he finally 
reached his decision to plead guilty. 

* Stenographic statement of petitioner's admissions to the 
District Attorney are submitted herewith as Exhibit 1. 

- 12 - . . ! 
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Moreover, Ciappetta, himself, at the coram nobis 
hearing implicitly confirmed these reasons for his plea 
stating that at the time he entered his plea, he harbored no more 

than a hope that the possibility of a reformatory sentence would ’ 
be realized (48). I 

The fact that Mr. Fuschino expressed his opinion 
that a five year reformatory sentence was a possibility does i 
not void petitioner s plea. Mr. Fuschino never promised 
• petitioner any five year term, he simply expressed his opinion j 
that petitioner could get twenty years to life or a possible '■ 
reformatory sentence of five years. In short, counsel was 
rendering that type of advice which was his job to do. It 
must be remembered that in 1955 former New York Penal Law 
§ 1284-a had just been amended to provide that the reformatory \ 
term was applicable to male persons between the ages of sixteen ! 
and twenty-one years of age convicted of a felony "including I 
crimes punishable with imprisonment for an indeterminate term j 
having a minimum of one day and a maximum of his natural life..." 
Under these circumstances, Mr. Fuschino consistent with his 
obligation to his client was arguing for an interpretation of i 
the new statute so as to include his clients. As it eventually ’ 

: developed, Judge Schulz ultimately held that, as a matter of j 
law, the reformatory term was unavailable. However, such 
circumstance does not render petitioner's plea invalid. 
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In McMann v. Richardson , 397 U.S. 759, 774, the 
Supreme Court stated: 


i 

| 
i 
i 

i 

j 

: 

I 

J 

' 

In United States v. Horton , 334 F. 2d 153 (2d Cir. 

1964), the defendant sought to invalidc.te his plea on the ground 
that defense counsel had represented that the Assistant United 
States Attorney would recommend a sentence shorter than the 
possible maximum, although the established rule in this Circuit 
is that the federal prosecutor may not make a sentence recom¬ 
mendation. This Court held that notwithstanding this erroneous 
sentence advice by defense counsel, this wa 3 insufficient to 
entitle the petitioner to withdraw his plea. 


"It is no denigration of the 
right to trial to hold that when 
the defendant waives his state 
court remedies and admits his 
guilt, he does so under the law 
then existing; further, he assumes 
that risk of ordinary error in 
either his or his attorney's 
assessment of the law and facts 
. . . he is bound by his plea and 
his conviction unless he can allege 
and prove serious derelictions on 
the part of counsel sufficient to 
show that his plea was not after 
all, a knowing and intelligent act." 
(Emphasis supplied) 


"It has recently and we think 
correctly said that erroneous advice 
by defense counsel as to sentence 
does not support attack under S 2255 
unless it amounts to ineffective ' 

assistance of counsel of such kind 


♦ 
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as to shock the conscience of the 
Court and make the proceedings a 
farce and a mockery of justice." 
United States v. Horton, supra, 
T5T. - — — 


In United States ex rel. Scott v. flancusi , 429 F. 2d 
104, the petitioner sought to invalidate his plea on the grounds 

l 

that defense counsel erroneously informed him prior to his 

i 

plea that it could be withdrawn at any time. Defense counsel 

i 

erred since the plea was subject to withdrawal only upon 
approval of the trial court. This Court stated: 


"Although it is surprising that 
counsel would not be aware of the 
governing New York Sta» ate, his 
conduct was not such as would 'shock 
the conscience of t.;e Court and make 
the proceedings a farce and mockery 
of justice'. . . See also. United 
States ex rel. Haselli v. Reincke, 
383 F. 2d T29,' 132 (2d Cir." T$6'7 ') 
where it is stated that for there 
to be a lack of compliance with the 
fundamental fairness essential to 
due process counsel's representation 
must be so 'horribly inept as to 
amount to a breach of his legal duty 
faithfully to represent his client's 
interest...' The present case is a 
long way from meeting the tests set 
out above." 


Finally and most recently, this Court in LaFay v. 
Fritz , 455 F. 2d 297 (2d Cir., 1972), cert , den . 407 U.S. 923 
(1972), has reaffirmed that an erroneous sentence estimate 
by defense counsel doe3 not render a plea involuntary. 
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Petitioner's memorandum of law in this Court virtually 

ignores this authority in an attempt to bring himself within 

the holdings of United States ex rel. Leeson v. Damon. f 

- - ■ ■■■ r ■ —■ 

2d _* Slip Sh. Op. 2483 (2d Cir. April 1, 1974); Mosher v. 

United States , _ F. 2d _, Slip Sh. Op. (2d Cir. 1974); and 

B^e v. United States . 435 F. 2d 177 (2d Cir. 1970). 

I 

I 

j 

However, contrary to the undisputed fact here that 
petitioner knew he faced a twenty year to life term, in both 
Mosher and Le eson , the Second Circuit found that the petitioners * 
had no knowledge of the possible maximum consequences each in 

. I 

actuality faced and the Second Circuit accordingly held that the 

i 

representation accorded Leeson and Mosher fell below constitutional 
standards. In Bye the Second Circuit simply remanded for a 
determination of whether petitioner was informed that he was 
ineligible for parole. Here petitioner was fully aware that 

I 

he faced the twenty year to life term. 

J 

In short, petitioner pleaded guilty to murder in the 
second degree in order to avoid a conviction for murder in . 

I 

I 

the first degree and the death penalty. He fully appreciated 

i 

that he was exposing himself to a term of twenty years to life, 

he made a considered and reasonable decision to plead in view l 

j 

of the strength of the People's case, and his attorney's attempt 
to have the Court impose a five year reformatory term did not 
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j 

render his assistance shocking so as to invalidate the plea 
but rather indicated a proper aim by trial counsel to minimize 
the penalty his client faced. 

Finally, it should be pointed out that petitioner's 
claim, even if meritorious, would not invalidate his plea. 
Rather, the state courts have the option of giving petitio *er 
the sentence he thought he had bargained for or permitting 
him to withdraw his plea of guilty and standing trial on the 
indictment. Santobello v. New York , 404 U.S. 257, 263 (1971); 

Mosher v. LaVallee , _F. 2d_, Slip Sh. Op. 58 

(2d Cir., Jan. 8, 1974). Petitioner here did not institute 
this federal habeas corpus application until he was faced with 
a federal criminal indictment. Twenty years have passed since 
the crime was committed, and it may be difficult, if not 
impossible, to retry petitioner and in these circumstances, 
the State court has the option of retrying or simply re¬ 
sentencing him. 


- 17 - 







CONCLUSION 


PETITIONER'S APPLICATION FOR A 
WRIT OF HABEAS CORPUS SHOULD 
BE DENIED. 

-#* 

Dated: New York, New York 
May 1, 1974 


Respectfully submitted, 

LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Respondent 


ARLENE R. SILVERMAN 
Assistant Attorney General 
of Counsel 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-X 


UNITED STATES ex rel. NANCY ROSNER, 
on behalf of FRANK CIAPPETTA, 

Petitioner, 


-against- 


74 Civ. 

AMENDED PETITION 


WARDEN, Sing Sing Prison, Ossining, 

New York, 

Respondent. 

-X 

TO THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK: 

1. Your petitioner is the attorney for Frank 
Ciappetta and has been authorized by him to make this amended 
petition for a writ of habeas corpus on his behalf. 

2. The petition for a writ of habeas corpts was filed 
on April II , 1974 and was assigned, as a case related to 74 Cr. 
361, to Honorable Constance B. Motley. 

3. Petitioner realleges and incorporates herein all of 
paragraphs 1 through 8 of the original petition, except for that 
part of paragraph 3 described below. 

4. In paragraph 3 of the petition, it was stated 
that after the coram nobis application was denied on December 6, 
1955, "no appeal from the order denying the application was ever 
perfected." However, upon rechecking the files of this case, the 
above statement turned out to be inaccurate. Ciappetta in fact 
filed a notice of appeal on January 13, 1956. (A copy pf the 
notice of appeal is annexed as Exhibit ”A r ). Subsequently, an 
agreement was made with the District Attorney, Bronx County, to 
the effect that the appeal in Ciappetta's case would be determined 
by the decision on appeal in the case of his co—defendant, Vincent 


ROSNER. FISIIKH AND SCRIBNER 
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Guglielmelli. This agreement was expressed in affidavits filed by 

Ciappetta's attorney and submitted to the Appellate Division on 

November 12, 1956 (Exhibit "B") and January 4, 1957 (Exhibit "C"). 

As stated in the November 12 affidavit: ! 

"Your deponent is of the opinion that the facts, 
circumstances and law are identical in both appeals and 
your deponent has disc ussed this matter with the Appeals 
B ureau of the District A ttorney's Office: Bronx County anH 
it has been agreed by and between us that the decision 
of the case of VINCENT GUGLIELMELLI shall be b fnaThcr upon 
the Appellant herein ." (Emphasis supplied) —— 

5. Subsequently, the order of the County Court denying 

l 

coram nobis was affirmed. People v. Guglielmelli , 170 N.Y.S.2d 
986 (1st Dept. 1958). Additionally, I have been informed by Mr. 

Jack Gary, Clerk of the Court of Appeals of the State of New Yor’;,' 
that leave to appeal to the Court of Appeals by Guglielmelli was 
denied by Judge Stanley H. Fuld on March 13, 1958. 

6. Since it was agreed between the parties that Ciappetta's 
appellate remedies would inhere in the case of his co-defendant, 
Vincent Guglielmelli, and since all state appellate remedies were 
properly exhausted, the Appellate Division having affirmed and the 
Court of Appeals having denied leave to appeal, petitioner has 
properly preserved his claim for federal habeas corpus review. ( 
(See reply memorandum of law attached and made a part hereof). 

WHEREFORE, petitioner prays that an order be entered 
granting the writ of habeas corpus pursuant to 28 U.S.C. §2254, 
and further discharging the petitioner from custody, and that the 


Court grant any such other and further relief as to this Court may 
seem just and proper. 



STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


ss. : 
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NANCY ROSNER, being duly sworn, deposes and says that 
she is the petitioner in the within action; that she has read the 
foregoing petition and knows the contents thereof; that the same 
is true to her own knowledge, except as to the matters therein 
stated to be alleged on information and belief, and that as to 
those matters she believes them to be true. 


Sworn to before me this 
n day of May, 19.74. 

'f/is 




Eunice m.'RNF'rr 



COUNTY COURT 
COUNTY OF BRONX 
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TIFi KOPTB OF THE STATF. CF 
HEW YORK 

against 

FRANK CIAFETTA 

Defendant 

SIRS* 

PLEASE TAKE NOTICE* that the defendant hereby 
appeals to the Appellate Division of the Supreme Court* 

v v 

First Department* from an Order of ITon. EUGENE G. SCHULZ* 

«4 

entered in the Office of the Clerk of the County Court* 

•» W 

Bronx County* oo or about the (,th day of December 1955* 
denying defendant*s motion to vacate judgment of conviction 
herein and <*ron> each pnd every part of said order and from 
the whole thereof. 


Dated* New York* January 11* 19*^* 

9 * 

Your8• etc, 

FREDERICK J. MILLER 
Attorney for Defendant 
320 Broadway 
New York 7» N.Y. 


TO , Hon, Daniel V, Sullivan 

District Attorney's Office 
851 G^and Concourse 
Bronx* New York 


Clerk of County Court 
851 Gfnnd Concourso 
Bronx* New York 
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kew yc*x 

A l*(TiT.T ATE D FI-IIOIS t FIRST "TA-T T’T 

--------X 

T.»: P-O^Tr C TI!>. STAT). 3 HE: Y«iK, 

Respondent* 

-against- 

rn v.r. r iatktta. 


Defendant-Apeel 1 ant. 


Ptat<- of Mr ; Yorl. ) 
r o.ij.t/ of Vr • Ynrh ) cs: 


FREDERICK J. 


MIT.TAJR* bring 



duly sworn, deposes and 


says: 

That. T a; tV attorney for the Appellant and an 
fully faofiar with nil the facts and clrarnctanees herein. 

That the father of the Apneilmt passe’ away sone 
tine In the S;rlnr c' shortly after your deponent filed 

tie notice of Appeal* nr 1 the fanIV/ is without funds of any 
sort whatsoever * -ow—,wr» your deponent wi' 1 cor.tlnuo with tho 
an erfl without rrcrlvlnc a fcr. 

Thorr Is a co-defondnnt cf the Appellant, one 
vrr.-.HT GnGTir.n;.TtI, vio Is represented by JACOB A. FRIED MAH* 
Ep / '.* 170 rrosdway* Yorl: ri*-y, who is annealing frora the 

nme order end it Is -.17 understanding that the armnent of 
tint an-cal ir or th» calendar for the January i? r 7 Terra of 
this ro’irt. 


Your denoneet Is o'’ the opinion that the facts, 
clrrunstar.^rc and *'.•.? nr*» identical In both appeals and your 
dcromnt h*n discussed this cat tor with the Anneals r-ureau of 
the rilstrlct Attorney 1 ? Of fleet *>ror*x County and it has been . 
ngreed by r>r,f l»c♦’vrrr. us that t o decision of the case of 
.TGL' r I :.’M r.' :f;ii bo bla'inn upon the Apnoilant herein. 






deponent respoctfuliy prays that the 
tine of the Appellant be enlarged* and this anneal be set dovr 
r OT a hoar-in:: at the sr.ne tine os the eao^ of VI?!CF.NT GUOLIh- 
liLT.tl. 

Sworn to bofore *ae this 






V. 
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ir:; rcax r>vn\r.u- cw t 

A.»rr.T,T A 7r. Dmr.ior : feist or.i*AH'Rr.r!7 


ttjf. rrorr.?. of t'!:- statm cf tttm ycipk. 


neapordert • 


•nfainst- 


i'Bajik cu:"rrTA. 


Dofondnrt-Appci ■* nnt. 


S T Ri 


?T.rjvrs TAX” :xncr • that unon the nnnexad affidavit 
of rRmvr.ITK J. MITT:*H . svorn to the Of January - 

1957 * nnd upon tho r.o*lce of appeal herein* a ropy of which 
In annexed h'-reto- r.r'* t;pon all tho procc-'dlns* heretofore 
had r.oroin. *he undcralcned win r.ovo this Court at tho Court 
'101130 thereof. 29th Ttroot ft Mad la on Avenue- Poroufh of Man¬ 
hattan* City c:f Mo-; York. on tho 1*th day of January- 1997- 
at I o'clock in tho afternoon of thet dry* or soon as counsol 
can bo hoard, for ar. ordar en^irclnc tho tine of tho defandnn 
-appellant in tlio above entitled action f o nor foot his asprnl 
and brine tho *n:.e or. for arjuiscnt unti 1 tho Anri'’ 19*>7*^ 

T.-r l; of the Appellate Division • First J^dic-ltC* fleinrtncnt- an 
for such other ...ad further relief as +0 the court ray noon 


Just and proper. 


Dated» f;.-w York. Veti York 
January y//.- 1957 


Yourc. cite.- 


Fdl-Jjr- F.TCK .T. MITT.CF! 

Attorney for oafondtmt-APpell ar 

320 Broidtfdy 

I’ev York 7* Mew York 


TO: :0i:. l-AMI M Y. VUI.rIYAM 

District Attorney* Pronx County 
Attorney for P.csrondent 
ron.'17 Court Torse 
rronx. ’ tv? York 




a. 





MKt. £cnx Sl/Ii routT 

appmtatv. r>xviriiot; s first departi-hot 


T ‘K KO 'V 0 T' r ‘ STA7R OF .»«?/ YCTK* 


-apainot- 
F.hA’Y CIAP.'.TTA* 


Respondent* 


Defendant-Appellant. 


Stato of Sew York ) 
County of ?;cw York) ssi 


IUEDE3ICX J. Mil,Tin, ho Inc duly sworn* deposes and 


says j 


I -?n the attarr.cy for defendant-apr/el^art- and I am 
fandllar ’/it’-, the prior proceedings and submit this affidavit 
ir. support of defendant-appellant's notlcr: for cn’arcnent of 
tine to arc ’-- 1 appeal 'no for other app^oppriats relief. 

in or about January 13th- 19?f- defendant heroin 
ap-.onled fi-oa an ord ir of the TO?'. 7UT,E*T? G. SC:TTJT,- entered 
1j'. the office cf tho Clerk of the County Court* E-cnx County- 
cr> Doctv-i>ev <th* 19!."? • donyin-; hia notion to vacato a Jude- 
met: t convicting bin of tho crluo of uur-jor in tho second do- 
»reo aiid eontiinclny tlr. far a p'-rloi of f-ou 70 yoers ta life. 
A copy of the notice of apnoal Is horoto anna-rod srrl narked 
Exhibit A. 

X hnvo conrolcatod and had mny conversations with 
Jacob vr. Frlod-ion. Csq.* ettornoy for Viccont Gu'fMe‘ , ne’»li* 
defendant-appellant* who is appeallug fron the same order nnd 
it is ray \inderstnnnine that the arrunont of Gugiielnolll's 
nc-eal was to bo noticed for the January- 1097 . Term of this 
f ourt.. 

Your depondnt is e - " tho opinion that the facts* cit- 
c re. tan cos and law arc identical in both apnaals and T hnve 
'tincussed this rr.t.tar with tho Arpeats r ta * 0B ,, rt c t.uo m«♦ 
Attorney’s Cffico- R-onx fountv and it ’•as been avraed by anr 






z> 




mmm 


r 
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between us that tho decision of the case of Vincent Gugllel— 

moH.i shall bo binding upon the appellant herein* I was also 

'.! -formed by the Appeals Bureau that Mr. Friedman has not as 

yet perfected his eppeal for tho January* 1957* Tern. That 

the tine within which to perfect and argue this appeal has ex 
» •» 

pined• tho expiration date being the 2nd day of January* 1957 

Phot the delay has not been intentional or due to lack of 

diligence, as I intended to roly upon Mr. Friedman to 

effectuate this appeal which is taken in good faith* and rely 

upon the outcome of that decision as the one binding on the 

appall ant heroin. That the people are not prejudiced by the 

delay inasmuch as defendant-appellant I s presently serving th< 

prison sentence imposed upon him. 

I have not received any fee for the handling of thi: 

appeal« and »n rendering this sorvlco without remuneration. 

% 

'•j;riRL!F♦ it is respectfully prayed that the 
defendant-appellant*s tine within wnich to perfect his appeal 
be enlarged unti^ the April* 1957* Torn of this Court* or to 
the ’sane time when tho case of VIIiCf.NT GbGT,LiT,MRLTiI will be 
heard for argument. 


hworn.to before me this 

3r V Tanuary* 1957 

KRThUK SIBCEU _ 

.• iotary Public, State of New York 
No. 03-3657710 
Qualified in Bronx County 
Gi’-nmiMion Expires March 3c 1957 


rrl •; ‘ >'■'[ i vr* 

* - *•» • »»«*i*. tl U# iut i 1 J? 
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1 _A FFIDAVIT OF ARLENE R. SILVE RMAN 

UNTTED STATES DISTRICT COURT 
j SOUTHERN DISTRICT OF NEW YORK 

... - - —---X 

UNITED STATES ex rel. NANCY ROSNFP, 
on behalf of FRANK CIAPPF'H’A 

Petitioner, 

-against- AFFI DAVIT 

j WARDEN, Sinq Sinq Prison, Ossining, New 74 civ. 1643 

York, 

Respondent. 

I — - - x 

STATE OF NFW YORK ) 

ss. 

COUNTY OF NEW YORK ) 

ARLENF R. SILVERMAN, beintj duly sworn, deposes and 

sayo - 

I am an Assistant Attorney General in the office of 
LOUIS J. LEFKOWITZ Attorney General of the State of New York, 

I attorney for respondent herein. I submit this affidavit in 
| opposition to oetitioner's amended application for a writ of 
| haueas corpus. 

Petitioner has submitted an amended petition in this 
I Court ln attempt to demonstrate that he did, in fact, aptwsal 
j tVlt> or ' 1or of December 6 , 1955 in the Supreme Court, Bronx 
County which denied his application for a writ of error coram 
nohl 3 . 


However deponent has examined the records in the 
Appellate Division, First Department, and contrary to the facts 
urged here, petitioner never appealed the order of Decomber 6, 
1955 and. in fact, on May 16, 1957 his a sal was dismissed for 


1 
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i laCk ° f pro,ecut ion. Insofar as netitioner requested to loin 
his co defendant's appeal, the Appellate Division treated this 

* I 

an a request for an extension. When no brief was filed, 
i the appeal was dismissed. 

Deponent has annexed a copy of the Appellate 
, Division, First Department index card which reflects all 

I dispositions on petitioners 1 s appeal, the original of which is 

on file with the Appellate Division. Additionally, deponent 
has annexed a copy of the index card relating to petitioner’s 
co defendant. Vincent Ougiielmelli which indicates that, unlike 
petitioner's, Cuglielmelli'a appeal was perfected and the order 
of the Bronx Supreme Court was affirmed on February 11, 195 fl. 

Finally, deponent has submitted herewith the brief 
of Vincent Cuglielmelli on appeal. Guglielmelli’s brief makes 
no mention of petitioner's knowledge or understanding as to 
the sentence petitioner could receive upon his plea and argues 
only from the standpoint of Cuglielmelli’s own knowledge and 
tUe conver "*tions of Cuglielmelli’s parents with w r . Fuschino. 

In this posture, it is impossible for Ciappetta to argue that 
Cuglielmelli’s appeal satisfied the exhausted requirement 
of 28 U.S.C. 2294(d). 

Petitioner in his reply argues that since 
Ciappetta has already served five years, vacature of the 
judgment is the only remedy available upon his application. 
However, such an aroumsnt is contrary to the recent holding 
of the United States Court of Appeals on rearoument in 
United State. exraK I^esqn v. Damon, (annexed hereto) in 
which the Second Circuit specifically leaves the decision 
whether to vacate or remand to the State Court for resentencing 


I 
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to the District Court. Moreover whether Hew York State 
can impose a five year reformatory sentence and, in effect, 
effectuate petitioner's argument here is a matter of New 
York law, best left to the Now York Courts in this instance. 

WHEREFORE, it is respectfully requested that 
petitioner's application be denied. 


ARLENE R. SILVERMAN 


Sworn to before me this 
11th day of June, 1974 


Assistant Attorney General 
of the State of New York 







Ciapetta, Frank 


County Court, Bronx County. 

Order entered December' 6, 1755'denyTne moTrnn _ fA- 

vacate Judgment of conviction. 7 8 “ rtr ° n 45 
Notice of appeal filed January 16. 1956. 
opy received in this o fice January 19, 1956 .- 

"bWT ‘“"“yW« P t P :».“ nleSS Perfected 

Jen 24,1957- Enlarging time to file to Mey, 1957 T 
Way 16,1957- Diamiaaed ' ter ” 



II 


A 57 


Guglielmein, Vincent. 

County Court, Bronx Count7.' 

Order entered December 6 ---- 

-vccrte-jTjdgrtent of f^^-^tion 1 *- denylng r -°tion to 

Copy received li thJs _ 

March-22, 1~ 56 . Dlspenslnl i?c?5• 

-enlarging time to September 1956 term. 

- S?i — 1 %> 6 ^Enlarging time jto November 1956 

- . 171 “® flled 5 fo? 1 ?Se ! ‘seSt™9!? a t ^ or ' 1 - “ d Point/ 6 ™:'. 

;; r js-sfc&ssrs 

.. - °f h oot * - 

m.ll.1958- *mS, t0 tha J “ 1950 JW __ _ 

Not. 28,1958. Denialby n S -~~~- — - - 

;--5JLUa3._Supr8m. 0Burt for writ of. 

Of Oertiorari. ~ - 


* 






UNITED STATES COURT OF APPEAI^^''*^ 0 f 
SECOND CIRCUIT ^ 

' r' 

*> 

At a stated tenr of the United States Court of Appeals, 
in and for the Second Circuit, held at the United States 
Court House, in the City of New York, on the 13th day 
of May, one thousand nine hundred and seventy-four. 


United Stc.es ex rel. Sheldon Leeson, 

Appellant . 

v. No. 73-2597 

Daniel E. Damon, Superintendent of 
Elmira Reformatory, Appellee . 


The petition for rehearing filed by respondent-appellee 
is hereby granted, and the paragraph at slip op. 2490 
commencing "Appellant is aware" is hereby stricken and the 
following paragraph is inserted in lieu thereof: 

We leave to the district court on remand the 
task of fashioning relief appropriate under all of ' 
the facts and circumstances. Granting the writ would, 
of course, permit appellant to withdraw his plea of 
guilty and to plead not guilty, but the State would 
presumably be able to bring him to trial on the offense 
charged, even though he has already served time in the 
Elmira Reformatory therefor. Alternatively, this may 
be another case like Mosher v. Lavallee , No. 73-1354 
(2d Cir. Jan. 8, 1974), slip op. 1243, where the 
district court might grant the option of requiring 
that appellant be given the sentence he thought was 
the maximum, 1.3-2.6 years' imprisonment. A hearing 
may be appropriate to make this determination. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-- x 

UNITED STATES ex rel. Nancy Rosner, on 74 Civ. 1643 (CBM) 

behalf of FRANK CIAPPETTA, 


Petitioner, 


v. 


REPLY AFFIDAVIT 


WARDEN, Sing Sing Prison, Ossining, 

New York, 

Respondent. 

- x 

STATE OF NEW YORK ) 

COUNTY OF NEW. YORK ) SS ' ! 

ALAN SCRIBNER, being duly sworn * deposes and says: 

I am a member of the firm of Rosner, Fisher & Scribner 
and make this affidavit in response to the affidavit of the 
Attorney General submitted in response to the amended petition for 
a writ of habeas corpus. 

Respondent argues that the petitioner did not exhaust 
state remedies because his appeal from the order denying coram 
nobis was dismissed by the Appellate Division on May 16, 1967. 

As shown in the amended petition, there was an agree¬ 
ment between counsel for Ciappetta and the Bronx County District 
Attorney's office that the outcome of Ciappetta's case would 
depend upon the appeal perfected in the case of his co-defendant, 
Vincent Guglielmelli. Guglielmelli did exhaust all state remedies, 
and even petitioned the Supreme Court of the United States for 
certiorari, which petition was denied. Guglielmelli v. New York , 
258 O.S. 899 (1958). 

The fact that Ciappetta did not file a brief in the 
Appellate Division, and that his appeal was technically dismissed, 
has no effect upon the preservation of his points or exhaustion of 


ROSNER FISHER AND SCRIBNER 
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state remedies. The District Attorney, having agreed that 
Guglielmeili would fight the case on behalf of Ciappetta, is bound 
to keep his promise (see Santobello v. New York , 404 U.S. 257 
(1971) , dnd the New York State authorities should be estopped from 
raising a claim of failure to exhaust state remedies because of the 
agreement. Indeed, federal courts have often recognized that 
prosecutorial consents to appeal may dispense with regular 
technical procedures which would have been applicable if there had 
been no consent. E.g. , United States v. Doyle , 348 F.2d 715, 719 
(2d Cir. 1965); United States v. Mann , 451 F.2d 346 (2d Cir. 1971); 
United States v. D'Amata , 436 F.2d 52, 53 (3d Cir. 1970); United 
Stat es v. Rothberg . 480 F.2d 534, 535, n. 1 (2d Cir. 1973). 

Clearly, if Guglielmeili had won on appeal fn the’state courts, 
it would have been incumbent upon the District Attorney to consent 
to vacating the guilty plea in Ciappetta's case, because of the 
agreement with Ciappetta's attorney And the fact that Ciappetta's 
appeal was technically dismissed would be irrelevant to the final 
outcome of the case. 

. Though the Attorney General also argues that 

Guglielmeili's brief on appeal did not specifically mention 
Ciappecta's knowledge or understanding regarding the plea, it was 
not necessary to do so since the claims for both Guglielmeili and 
Ciappetta were virtually identical. 

Finally, the Attorney General again asserts that the 
remedy in this case, if one is granted, should be to leave it to 
the courts of New York to determine whether the five-year 
reformatory term should be imposed or whether the plea should be 
vacated. The point that the Attorney General has failed to grasp, 
however, is that the reformatory term could not legally be imposed 
in 1955 nor could it legally be imposed now. Vacating the plea’ is 
thus the only remedy available. 


- 2 - 

ROSNT.K FISHER AND SCRIBNER 





WHEREFORE, deponent respectfully prays that the relief 
sought in the petition and the amended petition be granted, and 

for any such other and further relief as to this Court may seem 
just and proper. 


Sworn to before me this 


Alan Scribner 


20th day of June, 1974. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-X 


UNITED STATES ex rel. NANCY ROSNER, 
on behalf of FRANK ClAPPETTA, 

Petitioner, 


-against- 


74 Civ. 


WARDEN, Sing Sing Prison, Ossining, 
New York, 


Respondent. 


X 


REPLY MEMORANDUM OF LAW 
This memorandum is submitted in reply to the 
memorandum of law submitted by the Attorney General of the 
State of New York. , 


POINT I 

PETITIONER HAS PROPERLY EXHAUSTED STATE 
REMEDIES _ 

»• Respondent argues that the petitioner failed to 

exhaust available state remedies by neglecting to appeal from 
the order denying coram nobis in 1955. However, as the amended 
petition shows, Ciappetta did in fact appeal. The original 
confusion concerning Ciappetta's appellate litigation came 
about because the appellate process was not litigated under 
his name. Rather, after filing the notice of appeal, Ciappetta' 
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counsel recognized that the law, facts and circumstances of his 
case were identical to the case of his co-defendant, Vincent 
Guglielmelli. Guglielmelli and Ciappetta had both instituted 
the coram nobis proceeding, and the County Court hearing equally 

4f 

applied to both of them. Consequently, as outlined in the 
affidavits of Ciappetta's counsel submitted to the Appellate 
Division (Exhs. "B" and "C"), Ciappetta's attorney and the 
Appeals Bureau of the Bronx District Attorney's Office "agreed 
by and between us that the decision of the case of VINCENT 
GUGLIELMELLI shall be binding upon che appellant herein" (Affid. 
of Nov. 12, 1956, p. 1; Affid. of Jan. 5, 1957, pp. 1-2). 
Pursuant tc this agreement Ciappetta's case was then litigated 
in the name of People v. Guglielmelli . Thus, in the Appellate 
Division, People v. Guglielmelli was affirmed on February 11, 
1958 [170 N.Y.S.2d 986 (1st Dept.)], and leave to appeal to 
the New York Court of Appeals was denied by Judge Fuld on 
March 13, 1958. 

Consequently Ciappetta exhausted his state remedies 
by bringing his claim before the Appellate Division and the 
New York Court of Appeals. Nothing more is required to pre¬ 
serve his claim for federal habeas corpus review. E.g., Fay 
v. Noia , 372 U.S. 391 (1963); United States ex rel. Ellington 
v. Conboy , 333 F. Supp. 1318, 1320-1 (S.D.N.Y. 1971). 


-2- 
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POINT II 

THE PLEA MUST BE VACATED 

Respondent argues that this is just another "sentence 
prediction" case. In so doing, respondent misconstrues the 
facts adduced at the coram nobis hearing as well as the memoran¬ 
dum of law submitted on the original petition. In pleading, 
petitioner was not simply relying upon a prediction as to the 
possible sentence erroneously made by his attorney. Rather 
he was relying upon the availability of sentencing alternative 
which did not exist. Respondent's argument would be persuasive 
if Ciappetta actually could have received the reformatory term 
as an alternative to the 20-to-life term, and then followed 
his attorney's advir e as to which one seemed more likely. 

The distinction here is that the reformatory term was totally 
unavailable to him, since the statute on its face made it 
inapplicable to the crime to which he pleaded. Yet he pleaded 
in ignorance of this fact. By any reasonable standard, there¬ 
fore, Ciappetta was ignorant of the consequences of the plea 
at.the time he entered it. 

9 ‘ 

In more concrete terms, petitioner thought the 
minimum sentence he could get was the indeterminate five-year 
reformatory term. In actual fact the minimum sentence avail¬ 
able to him was twenty years in jail. Thus, this case is 
clearly distinguishable from the sentence estimate cases cited 
in respondent's brief. United States ex rel. LeFay v. Fritz , 

455 F.2d 297 (2d Cir. 1972) concerned a mistaken subjective 
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belief of a promise of leniency made within the sentencing 
framework, the minimum and maximum for which the defendant 
clearly knew. United States v. Horton , 334 F.2d 153 (2d Cir. 
1964) concerned a sentence recommendation by the prosecutor 
for less than the maximum. And United States ex rel. Scott v. 
Mancusi , 429 F.2d 104 (2d Cir. 1970) concerned representations 
as to whether a plea could be withdrawn. None of these cases 
cited by respondent involved the ignorance of the defendant 
as to the minimum sentence which could be imposed. And an 
understanding of the minimum, as well as the maximum, coupled 
with reliance, is necessary for a valid plea. See, e^g., 
Cabrera v. United States , 357 F. Supp. 1380 (S.D.N.Y. 1972) . 
Moreover, respondent's attempt to distinguish the cases we 
rely on, particularly United Stages ex rel. Leeson v. Damon , 

_ F.2d _ (2d Cir. Apr. 1, 1974), slip op. 2483; Mosher v. 

United States , 491 F.2d 1346 (2d Cir. 1974); and Bye v. United 
States , 435 F.2d 177 (2d Cir. 1970) is unconvincing. As 
discussed in our brief accompanying the original petition, 
each case is fully applicable, requiring the granting of the 
writ here. For Ciappetta relied, not just on an opinion as to 
what the sentence might be, but on an objective misrepresenta¬ 
tion that a sentencing alternative, which did not exist, did 
exist. He was thus ignorant of the real consequences of his 
plea. 

Moreover, respondent has failed to respond ade¬ 
quately to petitioner's argument, based on Mosher, that he was 
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denied effective assistance of counsel. While respondent cites 
McMann v. Richardson , 397 U.S. 759 (1970) to the effect that 
a defendant "assumes the risk of ordinary error in either his 
or his attorney's assessment of the law”, the present case 
involves more than just "ordinary error." The fact that the 
reformatory sentence was not applicable to a murder defendant 
was spelled out on the face of the statute. It is not an 
"ordinary error" for a lawyer to fail to read the statute 
upon which he relies when he tells the defendant what the con¬ 
sequences of the plea are. It is sheer incompetence. 

Finally, respondent suggests that even if the plea 
is invalid, the courts have the option of allowing him to 
withdraw the plea or of giving him the sentence he bargained for. 
Aside from the fact that the maximum reformatory term would 
have expired a long time ago , this is not a sentence promise 
case, such as Santobello , 404 U.S. 257 (1971), where the 
relief could be fashioned in terms of the promise made. Here, 
without knowledge of the consequences of the plea, the plea 
is simply invalid, and therefore must be vacated. And, most 
importdntly, the reformatory term, which presumably is the 
alternative to vacating the plea, could not legally be imposed 
in 1955, nor could it legally be imposed now. Vacature is 
thus the only remedy. 

Respectfully submitted, 

ROSNER, FISHER & SCRIBNER 

Attorneys for Petitioner 

Of Counsel: 

ALAN SCRIBNER 
NANCY ROSNER 
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introduction 


Petitioner In this habeas corpus petition la pr«s-» 

• • * 

ently in the custody of tho New York prison authorities within 
the Southern District of Hew York pursuant to a judgment of 
conviction enterod on June 24, 1633 (Hon. Bugene Q. Ochuls, 
Bronx County Court) in which petitioner was sentenced to 20 
yoars to life. Said conviction was founded upon petltlonor'e 
ploa of guilty tc murder in tho seaond dogroe entered on Hay 2, 
1935. The plea, which la tho eubjeat of the present applica¬ 
tion, was made after the trial of potltioner and four co¬ 
de fondants for tha crimo of R.'d.der in tho first degree had 

been in progross for two weeks. At all times petltionor was 

• *• 

represented by retained trial counsel, Stephen A. Fuechino, Esq. 

Tho eoaence of petitioner's claim is that his guilty 

: t '.J 

ploa was entered without the knowledge of its consequences, 

' * t i 

’ \ 

hence in violation of due process of low. Tho basis for this 
alaim is that at tho time of pleading petitioner, although in- 

r 

formed of the maximum oentenoe, mistakenly believed that s »lnl-j 
• •' 
mum sentonco in a reformatory was also available. In the 
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alternative, petitioner argues that h« was danlad tha afftotlv* 
assistance of counsel in violation of his Sixth Amendment 
rights. The basis of this claim la hla trial counsel's ad* 
mitted error in urging the legality of a reformatory sentence 
despite clear statutory language to the contrary. Xn opposition 
the atate contends that the petition should be dismissed for 

*r 

failure to exhaust atate remedies. 28 U.8.C. f 2284(b). On 
the merit®, the state argues that petitioner*® pies was com¬ 
patible with the Constitution; that la, it was freely and vol¬ 
untarily entered with adequate knowledge of lta consequences. 

For the reoaona which follow, the court after finding exhaus¬ 
tion agrees with respondent's position that petitioner'a plea 
was constitutionally entered end accordingly denies tha petition 


Inhaustlor 


While the procedural course of petitioner*® claim 
le somewhat unique, tha court le satisfied that the state court* 
have had a "fair opportunity" to decide the ultimate issue pre¬ 
sented. gleard v, Connor . 404 O.S. 270. 276 (1971). . 

Following hla conviction and entry of judgment aa 
noted above, petitioner on August 31, 1933 brought on e motion . 
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In the nature of a writ of error £.q?aQ noble. Making to 


vacate judgment of conviction. The ground aaaorted in that 
application was, aa hero, a challenge to the voluntarineae 
of the plea. One of petitioner'a ro-defendanta, Gugltalnal- 
11. made a similar application and a hearing on both eppll- 

e 

cations was held on Koverabor 4, 1939. The minutes cf the 
hearing coran nobla indicate that petitioner dealded to 
plead guilty on the hope of bolng sentenced to the Elmira 
Reception Center for a maximum of five years. (Minutes* 
pp. 21, 22 end 47.) That ie, petitioner end Guglielmolll 

wore Jed to boHove that due to their ego a reformatory een- 

» • 

fence was a possible sentencing alternative (Minutes* pp. 26 
27 and 48.), v/horeaa duo to the gravity of the offense* such 
alternative waa not possible (Former fJ.lf. Penal Law f 1048). 

The County Court denied the application of both 
petitioner and Gugllelmelll. The County Court found that 
the petitioner pled guilty on the representation made by 
counsel that there waa a possibility of obtaining • reforma¬ 
tory oontence, and that euch a claim waa legally ineuffid- 
ant to Invoke the remedial process of coram noble . (Opinion 
of Docenber 6, 1935 attached to original petition ee Exhibit 


f f .... 
»* , 


, *"r \ 
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Poliowing thin denial, petitioner filed a notice , 
of appeal on January 13, 1956. 8ubaaquently an agreement . » 
waa made between petitioner‘a counsel and the Appeals Bureau 
of the Bronx County Diatrict Attorney's offloe to the effect 
that tha appeal in petitloner'a caae would be determined by *« 

* 5 

the decision on appeal in the oaae of petitionee's oo-defend~ i 

f ♦ 

ant Gugllelmelll. This agreement is evidenced by affidavits -J 

by petitioner's appellate counsel on November 12, 1698, and -J 

• 2 

January 4, 1957, submitted in support of petitioner's various, j 

1 ■ • 'T5I 

requested adjournments. (Bee Exhibits B and C reapeotively 

I J 

attached to Amended Petition.) Zn particular thS November 'i 

4 

12 affidavit asoortss *" 


"Your deponent is of the opinion that 
the facta, circumotancos and law are 

» > 

identical in both appeala and your 
doponent hoa diacuasod thla matter with 
the Appeals Bureau of the Diatrict 
Attorney's Officei Bronx County end it 
haa been agreed by end between ua that 
tho doclsion of tha oaae of VXBCKBT 
GUGLZELMELLX ahall be binding upon 
Appellant herein." 
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Subsequently the order of the County Court denying^ 
.S2MS noble was affirmed as to Ougllelmelli. People v. 
OugUelmelll , 5 A.D.2d 815, 170 N.Y.8.2d 986 (let Dept.), 
cerjt. goplcd, Ougllelmelll y. Pen York . 398 U.». 8t* <199S).| 
(Additionally leave to appeal to the Court of Appeals of 

# 

i 

the State of Now York was denied by Judge Stanley a. Paid 

on March 13, 1958.) 

• a 

- ,* 

Zn opposition to petitioner's contention that the 
above described aourae satleflea the exhaustion requirement 

’ i ‘ 

>* • , 

of 28 u.s.c. 6 2254(b), roapondent argues that petitioner 

» i *y 

never perfected the appeal of the denial of corom noble on 

* «. ..mi / 

December 6, 1955 end that indeed on Hay 16, 1957 the appeal 

he had initiated was dismissed for lack of prosecution. 

According to roopondont, the affidavits by his appellate 
* 

couroel on which petitioner relies wero trapped simply as 
requoota for extensions, and thuo petitioner mistakenly re¬ 
lies on the agreement that the disposition of the Quollol- 
gQ-Vy*. caob would bo controlling. Respondent further notes 
that Gugliolmolii'o briefs on appeal make no representation 

. 4 * '*"£ 

as to what petitioner's understanding was, thus the State 






has not had an opportunity to decide the laeuee aa to petl** 

y 9 • * . * y 

# % A*'*'* 1 ' 

, ■ - 

... f'kfv&n-K 


tioncr. 


4 ‘ if 


t 
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The court notes that, contrary to respondent's posi¬ 
tion, defendant Guglielmelll and petitioner were both repre¬ 
sented by the same trial counsel and it is the constitutional 
significance of trial counsel's advice given to both defendants 
which was at issue in Quglielmslll's collstsrsl proosedings. 

e 

0®e United States ex rel. Figueroa v. Mef-iann. 411 p,2d 915 (2d 

r •' 

Cir. 1969), Further, as the above description makes olear, 
petitioner relied on the agreement reached between his appel¬ 
late counsel and the state's authorised agents, Xn the court's 

opinion, the state lo now estopped from arguing that petitioner 

> .. 

has failed to exhaust when his failure was due to reasonable 
reliance on the agreement that the disposition as to Gugliei- 
nielli would bo binding as to potitloner. The court notes that 
nowhere does respondent challenge the existence of said agree¬ 
ment . 

• • 9 

Finally the court notes that while petitioner ad¬ 
mittedly and without explanation failed to directly appeal his h 
state court conviction, a motion to vacats judgment at this 


time would be futile. N.Y.P.L. § 440.10-2(a). . Xn light Of 

' < 

petitioner's efforts to ralee the present issue before the 
state courts, both in his own name and in the csss bearing that |f 
of Ougllelmelli, the aourt cannot characterise petitioner 


- 7 - 


• . .tWJMgywsBaB 








r 



A 74 

failure to appeal directly aa a deliberate bypaaa of atate 
procedures. Fay y. Hole . 372 O.fl. 391 (1943). 


frijuntarlresa of the Plea 


On the merits, it la petitioner's contention • that 
hie plea waa involuntarily entered, and henae In violation Of 
dua process, in that he did not fully understand the conso^ 


quencoa of hla plea. Kort 


gas, 274 17.S. 220, 


223 (1927). Juot as the current standard as to voluntariness 
in federal cases, ns found in McCarthy v. Halted fltateo. 394 


U.fl. 459 (1969) was not made retroactive Hnllldav y. Pnitod 
«tateo. 394 U.S. £31 (1969), tho Court of Appeals for the 
Socond Circuit refused to troat tho atate counterpart, as'" 

found in Boykin v, .Alabama. 395 U.O. 230 (1969), retroactively 

• • '■** 

IZDltgd. fitntea ex re l_, r.ogorn y. Adame. 433 F.2d 137^2 (2d Cir, 


1970), cert , denie d, 404 U.0. 034, rel 


denied, 404 U.S. 


996 (1971). ! Kovortheleea, "a state prisoner who believes him- 

' y 

self aggrieved by q pica proceeding and who raises a suffici- 
ently credible challenge to the voluntary nature of hie plea, 
may have a federal hearing." 433 P.2d at 1375. Bare, however. 

the court finds petitioner's challenge to the voluntariness * 

■ 1 ' . •» . 1 
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and intelligence of his plea inaubstantial and declines to hold 
a hearing. 

The essence o' petitioner's clalr la that when he 
entered hia plea ho was Inboring under the mistaken belief 
that there existed a shorter reformatory sentence as an alter¬ 
native to the twenty yeara to life term about which be was 

9 \ 

concedly aware. This false impression was created by counsel 'a 

\ - » 

advice and his reference to an unresponsive latter from the 
warden of the Blmira Reformatory regarding the availability of « 
a reformatory eentence. The trial court et all times doubted 
the legality of a reformatory sentence, and consequently en-' 
tered into no sentencing promisee with trial couneel. The trie; 
court did, however, encourage trial counsel to investigate the 
availability of the reformatory sentencing alternative, noting 
that petitioner was then 17 yeara old. 

For petitioner'a argument that hia plea was involun¬ 
tarily entered to bo percussive, tha court would have to accept 
the proposition that voluntariness and knowledge of the conse¬ 
quences of a ploa can only be satisfied if the defendant knows [ 
both the maximum and minimum time that might be served in catla ' 
faction of the judgment. This the court declines to do. tt ia| 
well established that the *- 4 —m" sentence enc eight yv| |a | 
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a consequence about which, under due process standards, m 


360 




“ --- ■iinoaiai, B hi 

defendant must be informed. Marvel v. United State^. 360 ■] 

1 ’<r <£1* 

0. 0, 262 (1966) (per curiam)r United States ok gel. Leaden ^ 
496 P.2d 710 (2d Cir. 1974). Jones V. United States. 

440 F.2d 466 (2d cir. 1971) (similarly under Pad. R. pfixa. P, t 

i.'ji'.* *' * * 

Rule ll). Research fails to uncover any authority for peti- 

t r 

tloner'a proposition that knowledge of the minimum le equally 

essential. The absence of cosaa is logically the result of Jr 

, . .. * TO 

the weakness of the claim — defendants petition for redress 

ji • * ^ 

when thsy are sentenced to more time then they thought poaui- i 

« K . * if. f 

ble, not leas. . .. * z 

v .• ' .,. i . >. 

. o'..;: ^ 

Analytically, petitioner*e claim is moat analogous .*< 

to a -prodiction c«oo," thot is, petitioner waa induced to , x 

plead duo to an erroneous assurance o£ leniency made by de- 
fense counsel. Under the circumstances present here, as in f ; l 

/ *V .» /! 

other prediction cases, petitioner's plea was not Involuntary. -J 
United n tatee ok rel. Scott v. Mancual. 429 F.2d 104# 108 ' v J 
(2d Cir. 1970), cort . denied , 402 U. 8. 909 (1971 )t United : ■ 
gtotea ex ro 1. Bull ocky. Warden . 408 P.2d 1326* 1380 (2d Cir. j 
1969), cort . denied, 396 U.S. 1043 (1970). In sum, an erron- ) 'i 1 
sous aontanco estimate by defense counsel does not render ‘.4 


plee involuntary. 
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^•titlon*r rsiiaa on the raoant casa of Moaher v. j 

491 F - !4 (2d ou.). ssst.. assist- «a o.a.L.ir. J 

3333 (April 1, 1974) in which tha granting of a writ of habeas Iftj 

1 • ?> 

corpus to a atata prisoner was affirmed, where tho petitioner $1 
had been induced to plead guilty baaed upon tha aaaurancea Of ■<! 
.counsel that tha trial judge had promised to give tha defend** 
ant tho minimum sentence, whereas defendant raoalved a greater 

- - 5 .^ 

term end moat importantly no ouch promlee had in fact beon • ; 

made, petitioner's rollanco on Mosher is aioploced, since hia *V 

claim la not ono founded on a judge'a premise, but rather eocn •! 

' " \ v. , . 

in e light most favorable to petitioner e misrepresentation as * 
to tho trial judge's view of the availability of a sentencing % 
alternative. Xn the court's view, such misrepresentation can-* ' l 
not be equated with a promise of a minimum or lenient sentenca. $ 


Petitioner would also have the court rely bn Bva v. 
!£&.".* 435 P«2d 177 (2d Cir. 1970) in which the die- 


4i 
- i 


i. •■ ♦ ' 

trict court was instructed to hold an evidentiary hearing on 
whether the petitioner knew nt tha time of hia guilty pX*9 

• ' V ' . 

that aa a narcotloa offender he would be ineligible for parole. 

L 

The Becond circuit expressed the view that such Ineligibility . 

<•_'. t ' ' • - 

was a consequence of the plea about which a defendant must be r 

% •' •>.. J; 1 

informed. 433 r.2d at 179. While tha case and the B 
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present on* both involve th* length of tlM an looaNitUl ' 

‘ f 5 * 

have to spend in prison, the/ are distinguishable. The focua 

* • 

of Bj,ra wa* on the risk of lengthy imprisonment. qhderfva 
a defendant la entitled to have accurate information thin 
computing the opportunity, or lack tharoof, for release prior 

' • ■ .} *" ' ••• .vV v ?’• .* ■ 

to completion of sentence. The instant ante is not concerned 

■;'* ;• "f ‘ :»■ 

' i ^ ,.j 

with the mathematics of euah risks while serving e sentence. 

*v £ .t ' 

Instead it is conaernod with the absolutes pf the availability 

. ♦ . 'v • T • v **'* cC*. 

« f »• 

of sentencing e 1 ternstIves p. b lnltlp . . 


nsletoncft 


Petitioner's final claim ie that hie plea ahpuld 
be vacoted bocauce he was denied the effective assistance of 


counsol. The court notes that when a defendant enters a gull 

• If . t ./ 

ty plea he walvoo tho right to trial and "assumes the risk 
of ordinary error in either hie or his ettorney** assessment 
of tho law and facts 


Hr^ann y.Hichardaoiy 997 739, 

• • * ■/ ’, .. 

'erronoous advice by defence counsel as 


774 <1970) 


to sentence does not support attaok 
'inoffoctlve eeoistanco of counsel* 


unless in amounts.to 


334 p.2d 133, 155 (2d Cir. 1964) (relief sought under 
28 U.8.C. s 2233). The requirements for aetkbliebl^ 


Porton 


Mi • 

uimi „ur J 
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Inadequacy of counsal are stringent, United Itataa ax rel. 


M Brccjin v. Mancnel . 462 P.2d 36, 42 (2d Clr. 1972) (eiMa 


collected), cart , denied , 410 0.8. 917 (1973) and under the 


proeont facta, petitioner has failed to carry his burden of 


proving the claimed ineffectiveness. 


Petitioner argues that trial counael'e insistence 


on the legality of a reformatory sentence is conclusive 


proof of hie ineffectiveness, since the statute relating to " 


reformatory aentonalng apaclfically excluded Dale persons 


convicted of "crimes punishable by death or life imprisonment* 


(former N.Y. Penal Law § 2184-a) and the punishment for murder 


in the second degree was then from twenty years to the 


"offender's natural life" (former B.V. Penal bow § 1048). 


Petitioner claims that trial couneel's failure to reed gr 


i , •. . *•. 

understand the plain meaning of the relevant statutes end to ' 


accurately convey their purport to defendants amounted to in¬ 


effectiveness. The court can find no logical explanation for 


couneol's failure to appreciate the impossibility of a 


.-t *• 


formatory sentence in light of a plea of guilty to Border in 


the second degree. Howevor, insofar as petitioner had bean 


appraised of tho maximum sentence and his plea has been found 


• * >*; 

to be voluntary, the trial proceedings do not shock the 
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conscience of the Court, nor were they a "farce and mockery 
of justice". United States v. Wight. 176 F.2d 176, 379 (2d ,;v 

Clr. 1949), cert , denied, 330 U.8. MO (1950) (citations ? ’ 

-v % & 

omitted). While counsel's error ia unexplained, it can hardly ' 

« ■■ 

bo eaid that hie representation was ao "horribly inept* as to 

v ■ 

amount to "a breach of hla legal duty faithfully to represent 


hla client's interesta". 


nrmjcT* 


Wwncual , 429 F.2d 104, 109 (2d Cir. 1970), cert , defied. 402 *3 

. ' "' * 1 

U.8. 309 (1971) (quoting other aourcae). 

For the reaeona noted above, the petition is dianieiitVj 
Datedi New York, Kew York ’Jjj 

September 30, 1974 80 ORDERED J 


i 

' ft 

i * , s*! 

% 1 


CONSTANCE BAKER MOTLEY 
U. 8. D. J. 
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COUNTY COURT * COUNTY OF BRONX 


THE PEOPIE OF THE STkTE OF NEW YORK 


against 

FRANK CIAPPETTA 
VINCENT GUOLIELNELLI 

Defendant s 


Hearing Coram Noble 


(llurder In the Seoond Degree) 


BEFORE : 


HON. EUGENE G. SCHUIZ , 


County Judge. 


APPEARANCES: 


For the People : 

DANIEL V. SULLIVhN, Esq., 
District Attorney, Bronx County, 
By: ANDREW C. MoCARTHY, Esq., 

Assistant District Attorney. 

For the Defendant Clappettsi 

FREDERICK W. MILLER, Esq. 

For the Defendant Gugllelmellil 

JACOB W. FRIEDMAN, Esq. 

John P. Cullen 
Official Court Reporter 
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I-N-D-E-X 

Name Direct Croaa 

Stephen A. Fuachlno 3 

Vincent Guglielmelll 30 

Crlacenza Ouglielmelll 35 

Frank Clappetta 1*5 

Beasle Clappetta ^>1 

Vincent Guglielmelll 55 

(Resumes the stand) 

Andrew C* ^oCarthy, Eaq. 

62 63 

— 0 — 
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NR. FRIEDMAN: May I, on behalf of the 
Defendant Guglielmelll, respectfully move the 
Court for a separate and Independent hearing 
on his behalf, so that the matter will be deemed 
severed from the other application which has 
been set simultaneously f^r hearing by Your Honor. 

THE COURT: Yea. I understand, however, 
that Counsel for the other side will sit In for 
the other defendant. 

JR . FRIEDMaN: I have no objection. 

THE COURT: And I understand he can avail 
himself of the testimony taken In this hearing 
that you contemplate having. Is that correott 

NR. FRIEDMAN: If he Is so advised, I have 
no objection. 

THE COURT: I will permit that. At the 
same time, I am trying to expedite this oase. 

MR. FRIEDMAN: I will try to cooperate. 

THE COURT: And you consent to this severanoq) 

MR. MILL R: I do. 

THE COURT: At this time, with the under¬ 
standing you will proceed Immediately on the 
completion of Counsel's case. 


MR . MILLER: That's right. 
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VB. • FRIEDMAN: v ery good* 

COURT CLFRK LEBZELTRR: Tha People of the 
State of New York against Frank Clappetta and 
Vincent Gugllelmelll • 

STEPHEN A. FUSCHINO, 238 East 72nd Street, New York, New 
York, a witness called on behalf of the Petitioner 
Gugllelmelll, having been first duly sworn, testified 
as followsl- 

DU:ECT EXAMINATION BY MR. FRIEDMAN: 

Q Mr. Fusohlno, are you an attorney and Counaellor 
at Law duly lloensed and admitted to practice In the oourta 
of this state! A I am. 

Did you represent defendant named Vincent 
Gugllelmelll In the defense of an lndlctnmnt charging him 
with the commission of Homicide! A I did. 

Q Now, that Indictment was filed, I think It will 
be oonceded by the District A t^ orn *y» on or about June 15th, 
195U• Ho* soon — withdrawn. At what stage of the pro¬ 
ceedings were you retained to represent that defendant! 

A I would say, my reoo?.lectlon, roughl^ around the time 
when he was arrested. 

Q And Aen was that, with reference to the filing 
of the Indictment! A Before the filing of the lndlotment. 
Q And you represented him continuously from hla 


/ 
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/ 
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arrest until certain things took place at the t rial, is 
that correct? A Yes, 

Q Who retained you to represent Vinoent Gugliel- 
melll? A The parents, 

Q Do you remember, (hiring the pendancy of the 
proceedin s, and sometime prior to thetrial, having any 
conversations with any of the prosecuting officials charged 
with the handling of this case? A Before the commence¬ 
ment ? 

Q Yes, sir. A Yes, 

Q Approximately when was that, if you can reoall? 

A Around the tine when a motion was made by the District 
Attorney for a special panel, 

^ Yes, A I think it was on the return day of 
that motion. 

Q Well, I'll refresh your recollection, that on 
January 27th, 1955# according to the affidavit of Mr, 
McCarthy, the District Attorney made an application for 
a special panel to try the case. Do you remember that? 

A That was the first return day? 

Yes, that was when the motion was made, and it 
was adjourned until February l*th, 1955# at the request 
of one of the defendants, one Santanlello, Do you reoall 
that? A Yeej it went over until February the Ijth, on 
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that data. 

Q Now, on or about February 14th, did you have a 
conversation with Mr. Andrew C, McCarthy? A Just let 
me check that for a minute. I think we had a conver¬ 
sation the first return day, and then I had another con¬ 
versation on the Uth of February. 

<4 Well, now, directing your attention to the first 
conversation, where did that take place? A Outside the 
courtroom in the hall, right in front, before entering 
the oourtroom to answer the motion. 

Q And who participated in that conversation? 

A I spoke to Mr. McCarthy. 

Q Would you tell us what you said to Mr. McCarthy 
and what M r . M 0 c ar thy said to you on that ocoaslon? 

A I ask«d him whether or not we oouldn’t sit down to 
discuss a disposition of the oase. 

W, What dia Mr. McCarthy cay? A **e said to ms 
he would have to sit down with the District Attorney, M r . 
Sullivan, and that he would bo glad to arrange an appoint¬ 
ment • 

Q A^ is that all that was said? A He said 
in view of the fact that this motion is going to go over 
to February the l+th, he suggested that a tentative appoint¬ 
ment should be rmde for 11 >00 o'dock on February the 1+th, 
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beoause wo would be in the building to dispose of the 
motion and we could dispose of the appointment on the same 
date. 

Q, And the motion oame up for formal hearing on 
February the l*th? A On February the 14th. 

h Was that motion consented to by the defendants 
or was it opposed? A It was opposed* 

vi Was it argued in court? \ It was -- I think 
it was submitted, with opposing affidavit* 

Q, And after the submission of that motion, did 
this conference that had been arranged on the prior 
occasion take place? A No, no. 

Q What happened? A Mr. McCarthy informed us 
Mr. Sullivan Hid not desire to have a conference. 

You say he informed you. Do you mean you and 
some other Counsel? A The attorneys representing the 
other defendants. 

Ci That was all that took plaoe in the way of a 
conversation between you and Mr. McCarthy on February the 
l^th? A That’s all. 

Q Did you have a conversation on or prior to 
February iith with any other assistant district attorney 
with regard to t he case? A No. 


Q 


When was the next conversation, if any. 


following February i*th, 1955 , with any representative 
of the District Attorney? A It was sometime after 
April 16th, 1955, I would say; maybe it was the 19th or 
maybe it was April the 20th. I don't recall now. 

Q All right. Sometime about April 18th, 19 th 
or 20 th you had another meeting with Mr. McCarthy, was 
It? A No; I — It was after April 18th. The 19 th or 
the 20th I went Inside and asked for an appointment with 
Mr, Sullivan, District attorney, and he granted me an 
appointment. I think it was, I think It was 9150 in the 
morning of Thursday, April the 21st, at which time Mr. 
McCarthy and another A BS js tant were present. 

Q What was the name of the other Assistant? 

A I think It was Mr. Peltin. 

Q Mr. Who? A Peltin. 

Q And you and Mr. Sullivan and Mr. McCarthy and 
Mr. Peltin, did you say? A Peltin. 

THE COURT; Peltin, Chief Assistant. 

Q "ere present, and you had this meeting? 

A Yes. 

k Where did this take plaoe? A In tbs of floe 
of Mr. Sullivan. 

Q And will you state, as well as you can reoall, 
what was said by any of the participants, or by all of the 
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participants in this conversation or conference? A I 
aid to Mr. Sullivan, I would like to discuss with him the 
possibility of the two cases of the two persons whom I 
represented• 

q What defendant did you represent, in addition 
to the defendant Guglielmelli? A Ciappetta. 

q And — A Whet plea, 

q And what was the response of Mr. Sullivan? 

A He said I should go back to the courtroom and I would 
be notified what they would consider. 

Q Was that all that took place at that conversation? 
A Just about all that took place. 

Q And you say this was about April 19th? 

A No; I think it was Thursday morning, April the 21st, 

I think about 9:30 in the morning I went in to see him 
first and came into the courtroom. 

Q Hadn't the trial coaenoed on April 19th? 

A No — well, it was on for the 18th, and it had 
commenced on the 19 th. 

q That is the examination of the Jurors, the 
selection of the Jury began on the 19 th? “ Yes. 

Q Now, how long did the examination of the Jury 
take? A My recollection is that it took up until 


Friday, April the 22nd, or maybe Monday, the, April the 
25 th. 
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Q Well, now, actually didn't it take an entire 
trial week? A I think It ended, I think that we 
continued selecting on Monday, the 25th. 

MR. FRIEDMAN: Perhaps we can stipulate. 

I think, didn’t It continue through April 27th, 
Mr, McCarthy, or wouldn't your records show. 

MR. Me CAR T^: My reoords don't show, and 
he may be correct. 

THE VJITNFSS: I am Just trying to remember, 
but I ha™ no records on It. 

<4 At any rate, several days were consummated 
'n the impanelling of the Jury, Isn't that true? A Yes. 

^ After this meeting which you have described 
with Messrs. Sullivan, McCarthy and Peltln, did any other 
meeting take place between you and any representative of 
the District Attorney? A No, exoeptthat I think 
Mr. McCarthy brought n» a , — 

Q Yes, A To the effect that if the two 
defendants would consider ploadlng guilty to the crime of 
Murder In the Second Degree, they would be Inclined to 
reooramsnd the acceptance of such a plea. 

Q And is that all that Mr. McCarthy aald on that 
subject? A That's ell. 

Q AH right • Now —- A I think I asked him 
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was there any chance of pleading to Manslaughter In the 
1st Degree, a nci he said that they would not recommend the 
acceptance of such a plea for those two defendants, 
q Now, while these conversations wore taking 
ph ce, did you have any discussions with the Court, with 
Judge Schulz, with regard to a disposition of the case? 

A Whether It was before that meeting with Mr, Sullivan 
or after, my records aren't clear, but we did have several 
meotin,-3 in — with the Judge, In chambers. 

q And what Is your best recollection as to the 
date of these meetings, Mr, Fuschlno? A I have no 
recollection a3 to when they started, whether It was 
Friday, April the 22nd, or after that. I don't reoall 
now at all. 

U Could you give us a tims range within whloh 
they occurred, a ocordlng to your beat recollection! A 
I don't recall, actually recall the first time that I 
asked to speak to — in connection with this case, I asked 
to nave a conference with His Honor Judge Schulz. 

,4 Do you know wten It was with reference to the 
procedure of the impanelling cf the Jury! A It might 
have been while we were still picking the Jury. 

k You mean In between court aesaiona of the 

Impanelling of the Jury! A Yea. 
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Q Now, Mr. Fuschino, who was present when you 

had these conversations with His Honor? A All the 
trial attorneys and Mr. McCarthy, and I think Mr. Tiger 
with Mr. MoCarthy, I am not so sure about that, but I 
know Mr. M 0 c ar thy was there. 

Can you tell us, Mr. Fus chino, as well as you 
oan recall, what was said at these conferences with the 
Court? A Well, at the first conference I had asked to 
have a conference to discuss the disposition of the case. 

9 

Q But, before you go into that, was anything said 
at any of these conferences, Mr, Fuschino, where anybody 
was bound to seorecy or was there anything about them 
w ich made them have a confidential oharaeter so that you 
would have any hesitance at all in disclosing the tenor 
of these conversations? A I don't think anybody said 
anything specifically, 

<4 Now, will you prooeed and tell us what was 
said at the first of these oonferenoes? A I had asked 
for the conference, with a view of disposing the two cases, 
and I think at the first conference, I think it was either 
I or Mr. MoCarthy told His Honor that the District Attorney 
would be inclined to reoommsnd the acoeptanoe of a plea 
to Murder in the Seoond Degree, if the two defendants 
were inclined to plead to those oharges, and I think His 





Honor said he would aooept suoh a plea if the District 
Attorney would recommend it* Then I told him I had dis- 
ouased the natter with the family* 

Q Just a minute. You say you told him. You mean 
His Honor? A Yeaj I think I told Hia Honor and every¬ 
body present I had discussed the matter with the family 
and they ware concerned with the sentenoe* It was f I 
think it was the first or seoond meeting His Honor said 
he oould not rake any promises to ms as to what the 
sentence would be. I told him I fully realized that, but 
I was wondering if it was a possibility of the two 
defendants, or the younger one of the two receiving a 
sentenoe to Elmira Reoeption Center, without a definite 
term, under the correction law, under which seotion the 
oases had said that a sentence under that seotion would 
have a maximum of five years. The first tinw — 

Q I beg your pardon? a r ihe first time I 
brought that up, His Honor s a id he didn't think that he 
could give thnt sentence to these boys. 

Ci Were you referring to some recent amendments 
of the Correction L a w and the Penal Law, #iich went into 
effect about February 1st, 1955* A That's right. 

Q And you say Judge Schulz said that he did not 
think that he could proceed under those statutes? A 
Under those statutes. 


Q To send the boys to the Reoeptlon Center. 

A There to be treated according to law. 

<4 «faa anything said about any communication to 
cheok or verify? A He suggested I look up the law on 
It, and I should show It him If I felt suoh a sentence 
would be a legal sentence. Then I think the next conference 
I then Informed him I had read the seetlon, and I felt 
that suoh a sentence oould be a legal sentence. Then I 
think a suggestion »a made I discuss It with Mr. Lee. 

W. That Is another Assistant District Attorney? 

A Yes, In the District Attorney's Office, and I discussed 
It with him, and he and I together looked up the law on 
It and It was late at night. It was about five o'clock, 
and he suggested the next morning I stop In and he'd have 
more to dlsouss with ms on that section. 

Q You mean Mr. Lee said that? A Yesj the next 
morning I mst Mr. Lee, and he Said he had gone over the 
section a nd It wasn't dear In his mind whether or not a 
sentence like that could be Imposed.^ He felt that In his 
opinion It could be Imposed. So, then I don't know who 

f' > * - A -- , 

A Ju'- ■: i 4 \ i ? - s < j ‘ 

made the siggeatlon, but then I w a a told — 

*4 By whom? A By Mr. Lee, that a letter had 
been sent up to the warden. 

Q A letter from whom? A I don't remember, 
a letter from whom, but I understand a letter had been 



A 96 

u* 


sent up to the warden of Elmira Reoeption Center, making 
them whether or not — no, a letter was sent to the warden 
of Elmira Reoeption Center, to find out whether or not 
they would accept the boy if he was aentenoed under that 
section. 

Q Are you referring to Section 2l8iia of the P«al 

i 

| Law? A ^ea. __ _ 

^ You say a letter was sent to the warden of 
the Elmira Reoeption Center? Was that Doctor Glenn 
Kendall? A I don't remember the name. 

h You don't remsmber from whom the letter oame? 

A That's right. 

k °r who was the writer of the letter? 

A Yeaj I don't remsmber. 

^ Well, now, did you subsequently hear from anybody 
that that letter had been answered by the warden of the 
Elmira Reoeption Center? A Yesj I had another conference 
with His Honor Judge Schulz, at which time he said that 
he had received the letter, but he didn't like the letter. 

He a a ld that he felt it was not response — It was not 
to the point that he had In mind, as to whether or not It 
wns a legal sentence. 

Q Do you know whether thut letter from the warden 
of Elmira Reoeption Center was addressed to Hla Honor? 
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A Yesj It was* 

Aft. FRIEDMAN: With all due respeot to 

Your Honor, might I Inquire whether there la 
suoh a letter available? 

THE COURT: Have you that letter, Mr. 

Mitohle? I recall getting the reply. I don't 
know whether I have It. Show It to Counsel. 

(Mr. Mitohle hands letter to Mr. Friedman) 

THE COURT: Are you finished with It? 

M* • FRIEDMAN: I beg your pardon? 

THE COURT: D« you want to use that? 

MR. FRIEDMAN: Yea. May I, Your Honor? 

THE COURT: Surely. 

** I show you this letter, Mr. Fuaohlno, and ask 
you whether this Is the letter which was exhibited to you 
sometime shortly after the date t hat It bears? A Yes) 
this Is the letter. 

Iffl. FRIEDMAN: May I offer that in 
evidence, or read it Into the reoord, whichever 
Your Honor thinks — 

MR. MoCARTHY: Ho objeotlon. 

THE COURT: You do whatever youwlsh* It 
is perfeotly — 

ilR • FRIEDMAN: I am going to taka the liberty 
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of reading it into the reoord. 

THE COURTl Oo ahe 8 d. 

FRIEDMAN* This letter ia from the State 
of New York Department of Correction, Reeeption 
Center, Elmira, N ei York. Glenn M. Kendall, 
Oireotor. April 22nd, 1955* Personal and con¬ 
fidential. Honorable Eugene G. Schulz, 851 
Grand Concourse, Bronx, New York. 1 ear Judge 
Schulz: This letter is written at the request 
of Assistant District Attorney Lee, jfro called 
me by telephone this afternoon in regard to a 
o a se now pending in your oourt. 

As I understand it, the facts in this case 
are as follows 1 Vincent Chiglielmelli committed 
a homicide on June 1, I 95 I 4 , at which time he 
was 15 years of age. Transfer to Children's 
Court was denied, and he was indicted for Murder 
in the 1st Degree. On February 18th, 1955# the 
defendant became 16 years of age. 

ie question under consideration seems to 
be as to whether, if the defendant pleads yuilty 
to Murder in the Second Degree, he ean be cotmait- 
ted to the Reoeptlon Center, without sentenoe 
being fixed by the Court, in whloh case he would 
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have no minimum, and a maximum of five years. 

What I shall give you now is, of oourse, 
my opinion, based on experience hero at the 
Center. I think there is little question that 
commitment of an offender 16 to 21 years of 
age convicted of Murder in the Second degree 
may be made to the Center without sentenoe being 
fixed by the Court, provided the offense, eon- 
vlotlon and sentenoe all ooourred after tha 
offender was 16 years of age. We have lad a 
number of such oases whloh we have aeoepted, and 
the Reformatory sentence has never been c ha Hanged 
However, we have, to my knowledge, never 
had a c-, se like the one under consideration, 
where the Murder occurred before the offender 
reaohed the age of 16 , with oonvlctlon and 
sentenoe occurring after 16. 

When the center first opened on November 1, 
19 ^ 5 * the question of whether the date of com¬ 
mission of the offense or of conviction or sen¬ 
tenoe should govern the locality of oonanltment 
was covered by a ruling of the Attorney Oeneral 
to the effect that the date of oonvlotlon and 



sentence was the determining date. 
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Chapter 803 of the Laws of 195U which 
took effect on February 1, 1955# again raised 
this question, and we now have an inquiry pending 
in our Albany office. 

It ia my opinion the.t commitment here in 
this cose will be legal and proper, and we will 
accept him, if you see fit to make such oommit- 
rnent. Furthermore, if he ia committed without 
sentence being fixed by you, we will, in accord¬ 
ance with the law, consider hia sentence to be 
shat is os lied a reformatory sentence, with a 
five year maximum and no minimum. 

While we will accept him, we will, of 
course, send the records to Albany after 
receiving him, and cannot guarantee that no 
question will be r«i««d* I hardly think there 
will b6, but if there is and the Attorney General 
rules that for some reason the commitment was 
not proper, the boy would, of course, have to 
be returned to your Jurisdiction for further 
consideration and resentence. 

I a m not a lawyer and there n»y well be 
points of law with which I am not familiar, 
particularly with regard to offenses committed 


J 



Before the boy la 16. 

I might point out that the new Reception 
Canter L a w Inoludea juvenile delinquents as 
offenders who may be committed to the Reception 
Center. If It .la possible to commit a Juvenile 
delinquent who Is past the age of 16 to the 
Reoeptlon Center, It oertalnly seems that the 
o a se under consideration would be a proper 
commitment. 

If I can be of any further assistance, 
please do not hesitate to get In touch with me. 
Yours very truly, Glenn M. Kendall. , 

MR. MCCARTHY: I am going to ask Your Honor 
to suggest to Counsel, we might have that letter 
just read narked for Identification. 

MR. FRIEDMAN: Very well. 

THE COURT: No objection? 

MR. FRIEDMAN: Ho. 

MR. MILLER I No. 

(Document marled Petitioner's Gug’’ lraelll 
Exhibit A, for Identification) 

MR. McCarthy: I believe. Your Honor, In 
view of the f 0 ot the Court Reporter has asked 
for the correct spelling of one of the Petitioners 
and in response thereto Petitioner's Counsel has 
spelt the name differently than we have had It 
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on our Indictment, on our arrest and the 

court record of aentenee here and final judgment, 

# 

that we ought to have a stipulation now wherever 
Counsel is using the name of Guglielmelli, as it 
is spelt, O-U-G-L-I-E-L-M-E-L-L-I, It is the same 
person as the Petitioner who, on the official 
records of the court, is spelt G-U-G-L-I-E- 
M-E-L-L-I. 

THE COURT: Very well. 

Q Mr, Fuschino, referring to this letter which I 
just read into the record, you said that letter was sub¬ 
mitted to you? A Yea • 

Q Who showed you that letter? A His Honor, 

Judge Schulz. 

Q And what did you do with the letter. If anything? 
A First he gave it to me to read. He said, "I received 
a letter and I don't like It. It does not answer the 
question whether it is a legal sentence." ^e said, "Here, 
read it," just before recess, during one of the oourt days. 
So, I read the letter. Now, all during those discussions 
In trying to dispose of this case with a plea, I was in 
constant conference with the family. 

Q By "family" who do you mean? A The mother 
and father of this boy, and they were concerned about the 
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sentence. They had aakad me if he vaa to plead guilty to 
Murder in the Second Degree, what could he receive. So, 

I told them he could reoeive 20 years to life or, in my 
opinion, he oould reoeive a aentenoe under Seotion 21 ** 

Q 81*a? A - 81*, aubdiviaion a. 

\ 

THE COURT: That waa in your opinion. \ 
THE WITNESS* In my opinion. \ 

THE COURT: Had I ever indicated to you I 

i 

believed that to be the f B ot? 

THE WITNESS* You had indicated that you 

believed it waa not the fact | you had said you 

didn't think It waa a legal aentence, but I have 

* 

felt, in my opinion, it w a a a legal aentenoe. 


and that I a 8 id to the mother and father that 
you might be able to get auoh a sentence. So, 
on the day that I got this letter to read, I 
went out in the hall during the reoeas to talk 
to the mother and father. 

C* Did you have the letter with you than? 

A I had it in my pooket. 

Q Yea. A Because the court waa in reoeas, 
and I didn't get a chance to return it. So, I waa out in 
the hall talking to the mother and father and trying to 
make up their mind what they should do. I said to then 
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that I felt, in my opinion, that they should take the plea. 

I said that as proof of the fact you have a real honeat 
and fair Judge here, I said, "He has gone all out in trying 
to find out what he could do to help your boy," *nd I 
took this letter out and showed it to them. I said, "You 
never heard of such a thing." 

Q When you showed the letter, did Mr. and Mrs. 
Ouglielmelll, the parents of this defendant, read that 
letter? A Yesj they did. 

Q Did they hsve a conversation with you about it? 

A Yes; and I said — 

Q Just what did they say, and you say, about it? 

A I said to them, I said, "You never heard of auoh a 
thing, that a Judge would go out so far to try to help 
tha boy, and, "I said, "Here is a letter that he has 
received showing that such a sentence, if imposed, that 
the Elmira Reception Center would acoept the boy." So, 

I said, "Although there is no promise here, there is a 
good chance, in view of his good background, he might 
get such a sentenoe." Rather than chance a case going 
to the Jury, I felt that they should take the plea. 

q Did they ask you anything further about the 
moaning or significance of the letter from Doctor Kendall? 
A I don't remember whether it was anything else. 
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Q You have given us ell that you reoall about your 
conversation with the parents? A y 68 . 

Q And did you have any further conversation with 
Mr. Lee other than the one whloh you detailed a little 
while ago? A No. 

* Well, now, passing on to something else, after 
the Jury was selected, did you have a conversation with 
the parents of Vi no#n t Gugllelmelll again? A We had 
conferences every day on this case. 

^ An right. Weii f x dlreot your attention 
specifically to a conversation whieh took place where 
at some point In the proceeding they decided to terminate 
your employment as attorney. A Well, that goes back. 
You see, the case was on the calendar for the first time 
on April the 18th, 1955. 

Q In other words, *iat you are going to tell ue, 
what you are going to tell us now about the attempt to 
terminate your services — A Took place on the 18th. 

Q — took plaoe prior to your seeing this letter 
and having this dlsousslon with them. A Yea, prior to 
all the discuss Iona. 

* Well, now, was this when the Jury began to 

be selected? A No; the easo was on for the flrat time 
on April the 18th, 1955* *t which time, when the oaae waa 
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oalled, I had marked it reedy for both defendant*. One 
of co-Counsel representing another defendant had aaked 
for an adjournment on the ground he tea actually engaged. 
The oase was put over until the next day, April 19th, 

1955 * w ® left the courthouse sometime that day and I think 
it was around five or six o’dock, but I am not so sure, 
the parents of ^uglielmelli got in touch with me and told 
me they wanted to drop me as the lawyer in the oase. 

Q Who said that, *r. or Mrs. Gugllelmelli, if you 
remember? A B oth, I think, were there. My recollection 
ie both were there • 

Q Was this in person they were speaking to you, 
face to face? A I think it was, yes, I think it was in 
the evening, and they said they wanted to drop me and they 
felt I shouldn't represent two defendants, and they wanted 
to get their own. 

Q The reason they assigned was your representation 
of a co-defendant? A Co-defendant. 

Q That 's Clappetta. A Clappetta. So, the next 
day, on the 19 th, when court — 

Q You made certain — A — when the oase 

was called, I made an application to withdraw as attorney 
far the defendant Ouglielmelli• 

Q Now, without taking you over what ooourred In 
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tne courtroom. Hr. Fusohlno, do the minutes oorrsctly 
ref loot what oceurrod between you end the Judge end other 
persona present? A Yes, 

Q And If I asked you the questions as to what oo- 
ourred, as to what you aald to the Court and what the Court 
said to you, your answers would be substantially the same 
as the stenographic reoord shows. Is that oorreot? A 
Yes. 

Q Now, let ms ask you one other thing. Between 
the tlms of the lnd lotos nt on June 15 th, 1951*, and the 
commencement of the trial In April, I 955 , about ten months 
elapsed. Is that right? A Yes. 

Q Now, did you at any time apply for any adjourn¬ 
ment of the case? A No. 

Q Was the lapse of tlms between the Indictment 
and the trial due to any act or conduot or proceeding whih 
you took on behalf of either Ougllelmelll or tim other 
defendant you represented? a n 0 . 

Q And you were present when the plea was entered 
on May 2nd, I 955 ? A Yes. 

m, FRIEDMAN 1 All right, I think that's 

• 11 , 

THE COURT: Do you w lsh to examine. 

Counsellor? 


MR. MILLER: Yea. 
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DIRECT EXAMINATION BY MR. MILLER I 

Q Mr. Fusohlno, at the time you had shown thla 
letter that was addressed to Judge Sohuli to the 
Gugllelmelll family, did you also show this to the 
Clappetta family? A No. 

Did the Clappetta family learn, through you, 
of the existence of this letterT Did you ever tell them 
there had been some discussion about the possible sentence 
of the boys to Elmira Reception Center, Including the 
Clappetfct boy? A That there was a discussion, yes. 

Q And did you ever tell them that a letter had 
been received by Judge Schuls? A I might have told 
them something had been done along that line, but I don't 
remember whether I told them about the letter. 

Q Do you remember whether or not at any time 
after the trial commenced and In the various dlsousslons 
with the Clappettasand the Gugllelmellla, that you 
Indicated to Mrs, and M r . Clappetta or the defendant 
1'rank Clappetta that there was a possibility of his 
being sent to the Elmira Reoeptlon Canter? A I said, 
yea, I did.* 

q That, In other words, I have reference strictly 
now to Clappetta. A Yes. 

<4 He also was Informed that there was a possibility 
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of being sent to Elmirs? A He could get 20 years to 
life to be sent to Elmira* 

THE COURT* Tou stated that as your opinion? 

?3iE WITNESS t Yes | I had told them I felt, 
in my opinion, taking everything into considera¬ 
tion, that there might be a possibility they 
would reoeive this sentenoe* 

Q Now, was there soma reluct ance op the part of 
Frank Ciappetta to aoeept the plea, initially? a The 
first time, yesj they didn’t want to take the plea of 
Murder in the Second Degree. 

h Did he explain to you at that time why he didn't 
want to take the plea? A Only that he thought he would 
want to get a lower one, if he could. He wanted a lower 
plea. 

Q Did he also state to you that he felt that 
this 20 years to life was — this Idea he might getJ 20 
years to life was disturbing him? A Yea. 

h And on subsequent conversations, did you have 
any conversations as this trial was progressing, with 
Ciappetta and Guglielmelli, at Counsel t able, during 
reoesses, before and after trial? A Yes. 

Q And there were times, were there not, that 
after, during reoesses, you would talk to Mr. McCarthy 
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about the oaae and he would cone over to the Counsel 
table where the two defendants were sitting, and he would 
dlsoues the plea and the suggestion he take a plea? 

MR. MoCARTHYl Just a moment. 

A I wouldn't know, after dlseuas — 

MR. McCARTHY: I wanted to enter a plea - 
rmy that question be read? 

(The question was read by the Reporter) 

MR. KILLER I Withdraw the question. 

14 Were there times during the trial, or the reoeaa 
of the trial, that you would go over and dlseuas the oaae 
with Mr. McCarthy and then you would return to Counsel 
table and dlsouas the possible plea be acoepted by both 
of the defendants who you represented? A Hot when you 
put it that way. There were conferences during the 
trial among all the lawyers. 

Q Between you and the District Attorney? A Yes. 
Then after the conferences, I would ootnminloate with the 
family and with the defendants, that's right. 

k Now, Mr. Fuschino, is it not a fact that the 
reluctance of the defendant Clappetta to acoept the plea 
was withdrawn, reluctance or desire, his reluotance to 
take the plea was finally beten down, shall we say, by his 
parents, after their disousslon with you as to your feelings 


29 


A 111 


that he could possibly receive an Elmira Reception Center} 
that It would be s legal question? A I can't answer 
that question, whether It was beaten down by his parents, 

Q Well, it took a good deal of talking between 
tha^ /ourself and the defendant Clappetta and youraelf and 
his parents, before they finally, before It was finally 
agreed a plea would be taken? A There was a number of 
discussions, 

Q Four, five, possibly six. A Quite a number, 
even more than that, between ms and the family and between 
ms and the defendant Clappetta. 

Q And during some of these conversations, were any 
members of the Gugllelmelll family present, conversations 
you had with Clappetta, w 1th the family? A At times 
we were all together and at times I spoke to eaoh family 
separately. 

Q And at times your conversations with Frank 
Clappetta, the oo-defendant, Ouglielmelll was present, 
is that right? A Yes, beoause they were both sitting 
together at the defendants' table. 

Q And you did assure — withdrawn. And Is It now 
to the bestof your recoilsotIon that you stated to Frank 
Clappetta, #iether to him, direetly, or to Gugllelmelll, 

In his presenoe, that you felt that If a plea was taken 
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to Murder In the Seoond Degree, that It would be poaelble 
for Judge Schulz to aentenoe him to Elmira Reoeptlon Canter) 
th£t that sentence would be a legal aentenoe and would be 
upheld by the Correction Department? A I had told 
that to both of them. 

THE COURT: Did I ever Indicate that to 

you? 

HIE WITNESS: No, Your Honor. 

MR. MILLiR: No further questions. 

MR. MCCARTHY: No questions. 

VINCENT GUGLIELMELLI, 1|25 Eaat ll^th Street, New York, 

New York, a witness called on behalf of the Petitioner 
Ougllelmelll, having been first duly sworn, testified 
as follow8•“ 

DIRECT EXAMINATION BY MR. FRIEDMAN : 

Q Vincent, you are one of the defendants In this 
case? A Yes, sir. 

ti What is the date of your birth? 

A February 18th, 1959* 

Q Now, you rementoer when you we re arrested In 
this nwtter? A Yes, sir. 

Q Who engaged an attorney on your behalf? 

A My family. 


Well, whom, whom do you mean? 
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A My mother and my father. 

Q And were you oonaulted as to What attorney you 
wantedT A No. 

Q And do you remember when /our parents told Mr. 
Pusohlno they dldn*t want him to iqpresent you any mo re? 

A Yes. 

<% How did you know your parents told Mr. Pusohlno 
that? A Well, I first heard it in the courtroom when 
he came here, and then they told me like when they oame 
to viait me• 

Q Did you go along with everything that your 
parents did in the matterT A Yes, sir. 

<4 Do you remenfcer there was some conversations 
between you and your parents and Mr, Pusohlno before you 
entered a plea in the case? Do you remember that? 

A Yes, sir. 

<4 Where did these conversations take plaoe? 

A J/ell, my parents talked to me in the oounty Jail 
when they came to visit me, once in the side room. 

TOE COURT* Speak louder. 

<4 A little louder, please. A My family, that 
is, my parents talked to me in the county Jail. 

Q You were a prisoner in the co. ty Jail when 
your parents visited you ther-^ ? A Yes, sir. 
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Q And did they have a conversation with you about 
your pleading guilty to Second Degree Murdert A Tea, air 

k When did that conversation take place? 1 
A ‘Veil, before I took the plea. 

h How long before? a I don't remember. 

Q Was there more than one conversation? 

A Tee. 

W Do you remember what it was that your parents 

said to you and wist you said to them? A W®H f my 

/ 

mother told me if I took a plea to Murder in the Second 
Decree that I would get a five year maximum. 

Q Tour mother told you that? A She told ms 
that the lawyer told her that beoause the judge was 
supposed to have gotten a letter from Elmira Reoeptlon 
Center saying that it waa okay, and ahe told me like if 
we took the plae to Murder in the Seoond Degree, that I 
would get the five years. 

Q Did you believe if you took a plea to Seoond 
Degree Murder you would get a five year sentenoe? A Yes, 

i iv. 

°ell, do you remember at the time the plea was 
entered in court, weren't you asked wav any promise or 
anything like that made to yo\i? Do you remember that? 

A Yes, air. 
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Q A nd rti at d id you sa y t hen ? A Wdl f I 
really didn't say nothing, at least I don't remsnfcer. 

Q But you believed you were going to get a five 
year sente nee? A * Yes, sir. 

k When you were sentenced to 20 years to life, did 
that come as a surprise to you? A Yea. 

Q Well, did you speak up or say anything then? 

"ell, no, I didn't know #iat to say. I was surprised. 
MR. FRIEDMAN* All right, that »s all. 

TOE COURT: Any questions. Counsel? 

MR. MILLER: No. 

MR. MoCARTHY* No questions. 

CRISCENZA GUGLIELMELLI, 1^25 East 115th Street, New York, 

Kew York, awitness called on behalf of the Petitioner 
Guglielmelli, having been firat duly sworn, testified 
as follows 

DIRECT EXAMINATION BY MR. FRIEDMAN * 

Q Mrs. Guglielmelli, are you the mother of the 
defendant Vincent Guglielmelli? A Yesj I am. 

k And he was born on February 18th, 1939 ? 

A Yes. 

Q You remember the ciroumatanoea relating to hia 
arrest and the proceedings leading up to the trial? A 


Yes. 
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Q Mr. Fusohlno represented him throughout those 
proceedings? A Yes. 

C Who engaged the services of Mr. Fusohlno? 

* My husband did, and myself. 

Q And during the time between your aon*a arrest 

t 

and until the time when ha was sentenced several months ““ 
almost a year later. Is that right? A Yes. 

<* l*ld you have many conversations with M r . Fusohlno? 
A Yes. 

| 

Q Now, do you remember any conversations with Mr. 

Fuschino regarding what would happen If your son were to 
plead guilty to the ch*- ge? A Well, at first he had 
kept telling me In the beginning of the case, hs kept 
telling ms my boy would eventually be turned over to the 
Children's Court. 

k But that didn't happen? A Ho. 

<4 And you found that he was in this oourt? 

I 

n Yes. 

♦ 

*4 Chafed with Murder? A Yes. 

Q *nd then you continued to have conversations 

♦ 

with Mr. Fusohlno? A Yes. 

<4 ^o you remember before — before I go into the 
conversation with Mr. Fusohlno, do you remember having a 
conversation with Mr. MoCarthy, the gentleman seated at 

» 

I 

! 

. i 

. 
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my right ? A X 68 . 

Q About when dl-d that tala plaoaT 
A On Fehoary Jjth. 

4 And — A 1955 . 

Q 'here did that conversation taka plaoeT 
H ^n Mr, Me Car thy* a office. 

Q Who was thereT A Mr. Ouglielmelli, myaelf 
and Mr. MoC a rthy, We mat him in the corridor and I went 
over to him and told him I would litas to apeak to him, 
and he accompanied ms to his Office, my huaband and I. 

k How long were you in hie office? 

A . Maybe a half hour, 20 minutes. 

Q And, Just, as well as you oan recall, Mra. 
Ouglielmelli, will you please tell ua Juat what you and 
Mr. 0 U gii e imelll s a ld and what Mr, MoCarthy aald, at this 
time, when you were in Mr. McCarthy’s office? 

MR. MCCARTHY: This is Febeery l*th. 

MR. FRIEDMAN: Yea) she saya February l*th. 
A Well, the — my purpose in wanting to see — 

Q N o, No, Mre. Ouglielmelli, don*t tell your 

purpose. Just tell ua what was said as well as you oan. 
You are not permitted to say what your purpose was. 

A 'Veil, I went in to ask him something. 

Q Just tell ua what you asked him. A 1 went 
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In to ask him that being the case wasn't going to oome up 

/ 

for a few months, at least. If he could do something to 
place ray boy eomevheres where he would get his sehoollng 
while the case was pending and when he was needed for trial, 
to have him brought back* 

Q What did he say to tnet? A says, "Mrs, 

Guglielmelll," he says, "You mean to tell me you ore con¬ 
cerned about your boy going to sohool when you should be 
worried that he doesn't go to the eleotrlo ohalrt" 

<4 Then what else was said? Just tell us every¬ 
thing you can remembor that was said that day. A So, 

I told him my boy didn't kill anybody, ^e says, "The aot 
of one Is the aot of all." Then he was talking there. 
a n aays, "You know, I am In this business for 22 years, 
and I hold a reoord for sending the most people to the 
electric chair." ^e says, "There have been cases where 
I oould stand up In oourt and hold the gun and pull the 
trigger and go home and have a good night's sleep," he 
savs, "But In this case It Is different." He says, "Your 
boy Is so young," he says, then he started thinking out 
loud. He says, "In view of his tender years, and in this 
case Is different, beoause of his extreme youth," he says, 
"If your boy pleads guilty to Seoond Degree Murder," he 
says, "The Judge would sentenoe him to a training school 
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or a vocational school, where when your boy la 21, ha 
would coma hoaa and ha will still ba a young boy." 

Q Yea, \Miat did you aay. A I saya, "Second 

Degree•" *t sounded so b a d to have my boy plaad guilty 

where 

to such a thing, and ha aald, "It la a freak of law,/there 
haa bean no provlalon wade In the book *iere they could 
charge a boy of 15 with anything laaa than Saoond Degree 
Murder." 

Q x ea. What else? A .Veil, I was so frightened 
whan ha kept talking about the also trio chair, I waa aorry 
I had gone In to sea him. 

<«i Wall, now, don't tall ua about your thaghta, 

Mrs, Ougllelmalll. Juat tall us everything that you can 
remember about the t >nvereation, what you or your husband 
said, or what Mr, McCarthy Sold, Hava you given ua every 
thing that you remenfcer about ItT What did you aay to Mr. 
MoCarthy when he said, "We might be able to send the boy 
to a training aehool or a vocational school ao that to 
will be out when he la 21," What waa your reaponse to 
that? A I didn't aay anything, beoauae I felt, I still 
felt my boy waa going to go to Children's Court. 


Q *11 right. Wall, and thaw waa, that's all you 
oan remember about your conversation with Mr. MoCarthy, 
Is that right? A Yes. 
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Q Now, you had some oonveraationa with Mr. 

Fuachino after that? A Yea. 

Q Now, what were the converaationa with Mr. 

Fua chino, as well aa you can reoall, that took place, you 
say between February and April of 1955. A Well, he 
always assured me that my boy, that the most my boy would 
reoeive, if he didn’t go to Children's Court, that tbs 
treatment he would receive here in this court would be 
equivalent to the same that he would have gotten in the 
Children's Court. 

4 Well, did you aak him#iat that waa, or w hat it 
would amount to? A That he would be under Jurisdiction 
until, Jurisdictional custody until he was 21; that the 
maximum that the worse that would happen to him, beoauae 
of his tender years, was that they would send him away 
until he waa 21. 

k Well, now, did there come a time whan you and 
your husband decided to terminate Mr. Fuschino'a rdpresen¬ 
tation of your son as attorney? A Y#a. 

Q About when waa that, if you remember? 

A Either April 18th or the 19th. I don't remember 
clearly. 

* Did you and your husband have a conversation 
with Mr. Fuschiho? A Yes, 
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Q Did you hear what Mr. FuschJie said about 
that conversation, on the witness stand, a little while 
ago? A i know he said he never told us my boy wasn't 
going to get five years. I was listening to that. 

<4. I am asking you, did y \ hear Mr. Fusohlno, what 
Mr. Fusohlno said about your telling him you didn't want 
him to represent your son beoause ha was representing 
another defendant? A Yea. 

* Is that correct? A Well, beoause ha was 
representing another defendant and beoauae h» told us ttet 
this case would have never have gone to trialj that my 
boy would either be placed In Children's Court or that we 
would get an acceptable plea where the boy would reoelve 
a five year maximum and that would be the eni of the oasef 
that there would be no trial at any time. 

A. 

Q So, what did you tell Mr. Fusohlno? He a„ld 
that Judge Sullivan wanted this oase to go to trial. 3o, 
we felt as long as it was going to go to trial and he ted 
one dsfendant in the case, to defend two boys it would be 
too much of a burden for him, and we wanted my boy to get 
Individual attention. 

Q So, did you tell him to tell the Judge ttet he 
did not represent Vincent any longer? A Tea. 

4 And wore you present In oourt when he told 
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the Judge that? A H® came in the eourt and told the 
Judge. 

% ^11 right, and the minutes show what happened 

in court, so I am not going to ask you about that. Well, 
you remember the Judge directed him to oontinue, under 
certain c lr cumstances . A Yes, 

Vi And was that the only reason why you permitted 
Mr. Fusohlno to continue in the oase, it was because it 
was the direction of the Court? A Well, he had to 
defend the the boy because he eaa directed by Hia Honor, 
but as didn’t want him, and we told him not to appear in 
court, and he said that he would be dlsbarred if he done 
that. 

si Well, now, let me ask you this : Do you 
remenfccr one occasion when Mr. Fusohlno showed you a 
le 4 -' r which had beon written to the Judge by Doctor 
^ndall of the Elmira Reception Center? A Yes, eir. 

Q, I show you this letter which is marked 
letitioner's Guglielmelll A, fen? Identification, of this 
dat6, and ask you whether that is the letter which Mr. 
Fuachino exhibited to you soma time shortly after the 
date which it bears. A Yes. 

h Do you remember reading that letter? 
a Yes. I didn't read the whole letter, but Mr. Fusohlno 
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pointed out what he wanted ns to see. 

Q Did he show it to your husband at the sane time? 

A Yes • 

4 Did youd isouss the letter with him? A Yes. 

Q What did you say to Mr. Furchino and what did 

M r. Fuachino say to you about that letter? A He says, 
"This is it; this is what we have been waiting for." 

And so what did you say, or what else was said 
about it, if you remember? A Well, I don't remember too 
much, beoause I was so happy when he showed no the letter, 
and I kne.v that my boy was going to get a sentence of 
five year nwximum, and Iwaan't afraid any more. 

C And then when your son finally got the sentenoe 
of 20 years to life, did that come as a shook and surprise 
to you? A A 8hook. We were frosen. We never ezpeeted 
that, never. 

v} M«y 1 ask you this. If you had known that your 
son ms not going to get a sentenoe ~ withdrawn. If you 
knew your son w as golnto get a sentenoe of more than 
five years, would you have consented to his pleading 
guilty? A No. 

VR . MoCARTHY: I objeet to that. 

MR. FRIEDMANt Don*t answer until the — 
THE COURT: I will permit her to answer. 
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MR. FRIEDMAN: That's all. 

THE COURT* Any question*, Counsellor? 

MR* MILLER* No questions* 

MR* MoCARTHY* No questions. 

If?. FRIEDMAN* Now, if Your Honor plesses, I 
hsve the testimony of Mr. Gugllelmelli which, 
in s sense, is cumulative. If Mr. M oCarthy 
will stipulate Mr. Ougllelmelli, the father of 
this defendant, if oalled, would testify to 
like effect, without neoesaarlly oonoedlng the 
truth of his testimony — 

I®. MoCARTHY* Exaetly that, without 
oonoedlng the truth thereof. 

THE COURT* Of oourse, you have a little 
more now. Counsel. You have the day of the 
pleading, at which time the Court addressed 
oertain questions to the father of this 
defendant • 

MR. FRIEDMAN* Yes. 

THE COURT: Indloatlve of the faot that 
the father of this defendant, In open oourt, 
consented that Mr. Fuaohlno represent this 
defendant for the purpose of sentenee. Do yeu 


oonoede that? 
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MR* FRIEDMANi Yes* May 1 a sk Your Honor 
what pa ge of the mlnutea Your Honor refers toT 
THE COURT I Page 37h$ ***1 * refer you to 
that part of the pleading mlnutea whloh indicate 
• e follows I Court Officer Goldbergers Mr* end 
Mrs* Gugllelmelll* (A man and s woman step 
forward) Are you following nwT 
MR* FRIEDMAN t I guess I am* 

THE COURT: You are the parents of this 
young man? A woman l Yea, sir* The Courts 
What la your name, please, MadamT The woman! 
Crescenxa Gugllelmelll. The Courts And you 
are the father, slrT ▲ man! Yea, air* The 

Courts And what is your name T The nan! Alfred. 

The Court* Where do you llveT Mr. Alfred 
Gugllelmellls 1*25 East 115th Street* The 
Courts This young man la your son. Is tiat 
oorreot? Mr. Alfred Gugllelmelll! Yes, sir. 

The Courts You understand what la happening In 
tula eourt nowT Mr. Alfred Gugllelmelll! Yes, 
sir* The Courts Your attorney has advised me 
that your aon wishes to plead, with your oonsent, 
to Murder in the Seoond Degree, la that oorredtT 

H?. AhPred Gugllelmelll! Yes, sir* The Courts 
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Are you satisfied that Mr. Fuaohlno represents 
you for the purpose of this plea In this court? 
Mr* OugllelmelliI Yes, sir. 

You conoede that? 

MR* FRIEDMAN: I em familiar with this, and 
I oonoede that took place but, of course. Your 
Honor, Your Honor understands that I tala the 
position this must be viewed in the light of 
everything that went before* 

THE COUR"': I understand that, but you 
were concedii^, or the Distil ct Attorney was, 
that the testimony of Mr* Ougllelmelli would be 
the satii as his wife. Well, bis wife testified 
nothing about this plea situation* 

MR* FRIEDMAN: No; I don't dispute anything 
that the minutes show. Your Honor, as far as 
the minutes being an accurate report* 

THE COURT! Next witness. 

MR. FRIEDMAN! That*s all on behalf of 
the defendant Ougllelmelli* 

THE COURT! Are you ready? 

MR. MILLER e Yes • 

THE COURT s Just a lament * 


(At 5:15 * reoess was taken) 
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FRANK CIAPPETTA, I 4 I 9 E a at 115th Street, New York, Mew York, 
a wltnaaa called on behalf of the Petitioner Clappetta, 
having been firs t duly sworn, testified aa followst- 
DIRECT EXAMINATION BY MR. MILLER* 

Q Frank, you were Indicted oharged with the orlne 

of Murder In the 1st Degree, la that right T A Tea, air. 

w, And there were four other young men Indio ted 
with you and oharged with the sane erime? A ?ea , air. 

Q And was Mr. Stephen Fuaoh&e your lawyerT 
A Yea, air. 

Q And did he represent you from the time of your 
arrest until the time of your sentence, actually? A 
Yes, sir. 

Q Now, were you ever In any trouble before this 
particular case? A No, air. 

Q Never appeared In any oourt before? A No, air. 

Q This la the first time you ever had a lawyer to 

represent you on any matter? A Yea, air. 

Q And how old are you now? A 1&. 

Q, And when you were arrested. It was sometime 
last summer , the summer of 195U» la t hat right? A Yea, 
air. 

Q And how old were you at that tine, the tine of 


the arreat? A 17 
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Q Mow, from the time of your arrest until the 
time the case w a s o B lled to trials sometime in April, 

April 18th, 1955, did you have various diaouealona with 
Mr. Fuschino, your lawyer, regarding the oase that they 
had pending against you? A During the trial I did. 

k But I mean prior to that you saw him once or 
twice? A Yes, sir. 

Q And he talked to you about poaslble pleaa and 
disposing of the oase without a trial? A Yes, sir. 

Q Nevertheless, there did come a time in the 
trial ““ the trial oame to pass, is that ri^it, on or 
about April 18th or 19th, 1955* A Yes, sir. 

and 

k Now, seme time shortly after the trial began/the ‘ 
Jury started to be picked, did Mr. Fusohlno talk to you 
about a letter which he had reoeived or which the Judge 
had r >ived from Elmira Reception Center? A Yes, sir. 

h Do you remember when this first time he spoke 
to you, the first conversation about the letter? A It 
w B s during when we were at the table there. 

k Counsel table during reeess, either before or 
after the court began, is that right? A Yes, sir. 

• Q and do you rementoer whether or not you ever sew 
the letter, read the letter? A No, sir. 

But he, Mr. Fuechino, told you about the letter ? 
A Yes, sir. 


/ 
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Q No*, did he tell you or let you know that the 
letter apeoifleal 1 y mentioned the name Qugllelaelli, and 
did it mention your name? A No, air* 

<«i You never knew that, you Juat knew about thla 
letter from Elmira Reeeptlon Center? A Yea, air* 

Q Now, in your conversations with Mr* Fuachlno, 
at counsel table, during the trial, will you tell the 
Court Juat what on any one of these, or aa many of tfame 
oeoasiona aa you can remenfcer, Juat what Mr* Fuachion 
said to you about taking the plea and about poaaible 
sentence? A He told me that, to take the plea to 
Murder Two, and I told him I wouldn't, and he kept aaylng 
that then he come up with instead of a five year poaaible 
sentence, the max, and then that's all he s a id* 

<4 And you say at first you didn't want to take the 
plea of Murder in the Seoond Degree? A No, sir* 



<4 'uhat made you c hange your mind and finally aoeept 
the plea? A Because he told me about the five year 
aentenoe• 

*4 Well,d id you talk to your parents during this 
period of time about the sentence or tbe poaaible 
aentenoe and the plea and the taking of a plea? A Up* 
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Fuschino or m? 

Q Did you talk to your parents about itt 
A Yea, air. 

<4 And, well, what did your parents, your mother 
and father tell you regarding the taking of the plea or 
any recommendations they had? A Well, they told me, 
they says — no. It was after I took the plsa, they said 
that, "You might get the fire years," soma thing like that. 

C well, before you took the plea, did anybody 
at any time tell you about the five years or that you 
would get five years or there Is a poaalblllty of your 
getting the five years If you took the plea? A ^r. 

Fuschlno. 

q He said to you there was this possibility? 

A Yes. 

q --re you sure of this now? A Yes, sir. 

Q Now, would you have taken the plea to Murder 
In the Second Degree If you hadn't been given hope, if 
you hadn't been told by Mr. Fus oh 1 no that you oould have, 
that you might get this five year sentence at Elmira 
Reception Center? A Wo, sir. 

Q He never said five years, what he s a ld wes a 
maximum of five years In the Reoeptlon Center, Is that 
what he said? A Yes, sir. 
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q H« wee always talking about Elmira Racaption 
Center? A Yes, sir. 

<4 ®r was he talking about tine? 

A Five years, Elmira Reception Center. 

Q You know what Elmira Reoeptlon Cfter la? 

A Yes, sir. 

Q Would you have taken the plea to Murder In the 
Seoond Degree if you hadn*t been told by Mr. Fuaohluo that 
you could get this sentenoe to Elmira Reception Center 
for five years? A No. 

q After you were sentenced snd sent sway •• 
you were sentenced on June 2lith, 1955* 1® that right? 
a Yes • 

h And you werr held in tbe Bronx City Prison for 
a while? A Yes. 

q A’d where was the first place they sent you to, 
Elmirs Reception C nter? ^ Yes. 

4 On June l^th, 1955, did you send a letter to 
your mother, Mrs. Betty Cisppetta? A Yes, sir. 

q I show you this letter snd ask you if you 
remember having sent this to your mother. A Yes. 

Ql And that is the letter you sent to your met ha* ? 

a Yes, sir. 

q This is the original in your handwriting? 

A Yes, sir. 
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MR* MILLERi At this time. Your Honor, 

I ask this original be marked for Identicloatlon. 

(Document marked Defendant Clappetta's 
Exhibit 1, for Id' * * 'loatlon) 

THE COURT! Oo aha counsel. 

Pffl. MoCARTHYs I don’t think It le necessary 
to read this particular letter. Judge, beeauaa 
Counsellor has assured us It Is the original 
letter, copies of which haring been filed with 
the application, and they are photoatsfcle ooples 
of that letter. This Is the original of the 
photost.t. 

MR. MILLEFt That's right. 

MR, MoCARTHY! So they are part of the 
record • 

Q All I ask at this time la you read thla letter 
over, because I am going to ask you some questions about 


i 


It. A 




4 


Loud? 

( 

No, to yourself. 

THE COURT: Did you read It? Did you 
r#ad It? 

i 

THE WITNESS! Yea, air. 

I ask you If this letter atatea your true feeling* 


or states the true feelings you had at the time you took 


51 


A 133 


the plea, at the time you were sentenoed, regarding your 
belief that you were going t o get the fire yearsT A y M| 
sir. 

Q And It states how you, that your parents told 
you you would get the five y ears, li t rlghtf A Yea, 
sir. 

Q It was upon their assuranoe after the dlsouaslona 
with Mr. Fuschino, you were going to get the five yeaxw, 
that you took the pleat A Yea, air. 

MR. MILLER} I think Mr. MoCarthy stated 
that, for the reoord, this letter la amongst 
the various papers. 

THE COURT* Yes. 

BH. MILIER* No further questions. 

THE COURT* Any questions? 

MR. MoCARTHY* No questions. 

THE COURT* Step down. 

BESSIE CIAPPETTA, 1*19 E„st 115th Street, New York, Mew 
York, a witness called on bet*If of the defendant 
Ciappetta, having been first duly sworn, testified 
as follows r 

DIRECT EXAMINATION BY MR. MILLER* 

Q Mrs. Ciappetta, are you the mother of Frank 
Ciappetta, the last witness In this o»aeT A Yes, sir. 
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k And did you rota in Mr, Stephen Fuschi® as the 
attorney for your son to represent him at his murder oase, 
the Indiotment against him? A Yea. 

k Now, some time In April, 1955# April 19 th# 
approx In® tely, the trial started in the action, ia that 
right? A Yes. 

Q And they started to pick the Jurors? A Yes. 
k You were in court eaoh and every day during that 
time? A Yes, 

k And 8 1 those, during the days that you were 
sitting here in court and the Jury was being picked, did 
there coins occasions, or were there occasions you had to 
apeak to Mr. Fuschino? A Yes. 

k About the o«se, and the possible pleas? 

Yes. 

^ Were there occasions you spoke to all of the 
attorneys and the parents of all of the boys out In the 
nail about a possible plea in the 0a>*? A Yea. 

k Now, in your discussions with Mr. Fuschino, 
r regarding sentence, will you please tell the Court khat 

Mr. Fuschino, to the best of your reoolle otlon, what he 
told you regarding the aentenoe that your boy would get 
if he pled to Murder in the Seoond Degree? A Mr. 
Fuschino told me a letter was sent up to Klmira sad all 
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the boys will get five years. One boy didn't want to 
ple a d. 

Who was that boy? A Mr. Petruooi. 

m. MILLER* P-E-T-R-U-C-C-I. 

A He didn't want to plead on the five yeara beoauae 
he says that they wouldn't get five yeara, but all the 
boys — 

Q Just a moment. 

MR. MoCARTHY* Juat so we can get our 
recosfe straight, the witndae has aaid Petruooi, 
and Z assume she means the fifth defendant in 
the oaae. Prank Oiampetruaai, O-I-A-M-P-E-T-R- 
U-Z-Z-I. 

MR. MILLER* It ia ao agreed that that's 
the person. 

A That his mother didn't want him to plead on First 
Degree Manslaughter because they wouldn't get five years, 
but tha boys, the five boys were together, they oonrlnoed 
Frank Petruooi to plead, so the boy took the plea that day 
when the t rial — 

vt In other words, is it your understanding 
that it was beoauae of the statements nade to the boys 
by their attorneys that they weie surd or they felt 
pretty certain about getting the five years, that they even 
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vent so far aa to gang up, ahall ve s # y, on Olampetrussl? 

A Yea* 

Q Beoauae he was holding out and ha didn't have 
faith In that five yearsT A That'a right; ho didn't 
vent to* 

Q And were you actually convinced. In your mind, 
from your conversatIona with Mr* Fuaohlno, that your aon 
would get five yeara maximum, to be sent to Elmira 
Reoptlon CenterT A I really believed he would have got 
five yeara In Elmira* 

Q Did you talk to your aon about taking the ple a ? 
A Yea. 

Q And was he reluotant about taking the plea? 

A He took the plea beoauae he thought he will get five 
yeara * 

Q I mean, did you have to talk him In to taking 
the plea? A No) I left It up to him, and he, and he 
took It. 

Q Did you reoelve that letter? A Yea, 

Q That'a marked Petitioner Clappetta'a Exhibit 
A, for Identification, did you reoelve this letter that 
la dated July 15th, from your aon? A Yea,, 

4 And the statements that your son Bade In those 
letters, or the statements he makes In that letter. Is 
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that the truth* A Tea. 

k As far as you oonvinclng him to taka tha plea? 

A I told him. 

Q You told him ha would get the fire years? 

A Yes. 

Q And your opinion was based upon what you had bean 
told by Mr. — A That*s right. 

* — Fusohlno? A That*s right. 

MR. MILLER* Ho further quastlons. 

THE COURT* Anything, CounselT 
MR. MeCARTHYs Ho. 

THE COURT* Stap down. Madam. 

Is that your oasa? 

MR. MILLER * Yes. 

MR, MeCARTHY* I»d like to question, if 
I may, the dafandint Ougllalmalll, just a couple 
of questions. 

THE COURT* Any objection? 

MR. FRIEDMAN) No, Your Honor. 

VINCENT OUOLIELMELLI, resume ax- 
CROSS EXAMINATION BY M* . Mo CAR THY* 

Q When had you decided to enter, to t ska tha plea 

to Murder In tha Second Degree? A Wall, I really newer 
decided. I left It up to my parents. 
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Q Well, you did finally tale the plea, your 
parents didn't taks It. You took the plea. Isn't that 
aoT A Yes, air. 

Q And when did you deolde tc take Itf A Well, 

I re a lly never deolded to take It. Z Just went along with 
my parents. 

Q But you did, as a matter of f«ct, take the 
plea, didn't you? A Yea, air. 

Q Well, let's put It thla w*yl When dId your 
parents first tell you to take the plea to Murder In the 
Seoond DegreeT A .hey told me like about the letter, 
and Mr. Fuaohlno says that ft. a Judge, and I think it w«a 
even you,agreed I would gt5 five years max if I took 
the plea. 

' 

Q You didn't talk to me about the aentenoe, did 
youT A Not me, but Mr. Fuaohlno waa supposed, I think. 
I think he talked to you and the Judge. 

ii All right. Now, you say that they talked to you 
about the letter. You refer now to the letter whloh we 
have narked A, for Identification, for the Petitioner 
Qugllelme111, the letter from the man up In Klmlra, the 
Warden In Elmira, la tht right, addreaaed to the JudgeT 
la that the letter you are referring tot A Yea, air. 

Q And It was baaed on that letter *>• Fuaohlno was 
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telling your parents that you might get auoh a sentence. 

Is that right, or that you would get suoh a sentence, is 
that right? A Yes, sir* 

Q Was there anything else your parents sold? 

A Well, shat do you mean? 

Q Well, about the, that made them tell you to taka 
the plea to Murder In the Second Degree, outside or this 
letter* A Well, she told ms, like my mother, told ms 
when shj went to your of flee about seeing about me going 
baok to sohool* 

< When did she tell you that? A I don’t 
remember* 

h Was this before the trial started or after the 
trial started? A Before the trial started* 
k How long before the t rial started? 

A I oan't remember. 

Q Did your mother tell you. In view of what I, 
what she related to you that I told hflr* , that you should 
take the plea then? A Well, she told ms, my mother 
told me about taking the plea after we vent on trial, 
like we were going on trial* 

Q Just so we oan get this reeord straight, did 
your mother or father ewer tell you to take this plea 
before the oase aotually started to trial, which was on 
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April 16th or April 19th of this year? A No, air. 

3 They navsr influancad you or triad to parauada 
you to take a plea to Murder in the Second Degree, did 
they, before that date * A I don't remember, like we 

were going on trial, and then I am almost positive #xl3a 
we were going on trial, that they told me about the letter 
and everything, and that they wanted me to t ake the plea* 

Q And is it the beat of your reoolleotlon that 
tt»t conversation that your parents had with you *ook 
place after the trial started, which would be on April 
the 18th or 19th* A Yea, air. 

a Now, what did they a ay about a conversation 

that they had, they allegedly had with net A Well, 
my mother told ms that, she told me before we went on trial 
about the conversations she had with you. 

Tills waa a conversation you had with your 
mother before you went to trial? A Yes, air. 

Q When was that? A I can't, I re a lly 
remember the exact date* 

q It is hard torementoer exact datea, but waa it 
a week, two weeks, a month, two months? A I ean't 
remember• 

What did she a a y? A Well, she told me she, 
like we had gone to court, I think, sod she asked the 
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lawyer If it would be a H> rl -ht If she went end talked 
to you. He said, "Okay," and ahe went into aee you, and 
ahe waa asking you about aohool, bee a uae I was alaalng 
a lot of aohool work while I waa In the oounty, and then 
you told, "You worried about your aon going to aehool, 
you got to worry about him going to eleetrlo ohalr," and 
you auld If I took a plea to Murder in the Seooud Degree, 
I would get a five year max. 

Q, You would get a five year maxT A That's 
right. 

when 

* You don't remember/ahe had this conversation 
with youT A Well, I remember It was before the trial, 
before the trial. 

Q Waa It two months before the trialT 
A I can't remember. 

Q Well, whenever It was, did your mother then aay 
to you, "Aa long aa Mr. McCarthy says you are going to 
get out in five years or less, you take thla plea.” Did 
she say that to youT A No} ahe didn't tell ma then, 
but she told me llkB after going on trial I should taka 
the plea, in here. 

W I am afraid the reoord la not straight. It 
certainly la oonfusing In my mind. When did your mother 
relate thla conversation ahe allegedly had with mat 
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When did she relate It to you, before or after the trial 
started? A Before the trial, 

Q And you don’t remember how long before the 
trial? A No. 

Q Whenever It w a s, did shs then tell you to take 
the plea to Murder in the Second Degree? A Noj ahe told 
me the day we took the plea, my father and ray mother, they 
oarae to see me baek in the hall, and they told ms that I 
was going to take a plea and everything was like all right, 
and I w a s going to get a five year max. 

That conversation was baaed upon this letter 
you refer to, a letter that they got from a nan up in 
Elmira, referring to Petitioner's Exhibit A, for Identifi¬ 
cation, on behalf of Petitioner Guglielmelli, isn't that 
so? a Well, I mean, from what they told me, it waa 
based on that and the conversation they had with Mr. 
McCarthy. 

h W a s that the seoond time they made reference 
to the conversation they had with mo, allegedly? A Yea, 
sir. 

0 So they mentioned that to you twloe, is that so? 

A Well, a few times they were always telling me like 
everything waa going to be all right, and they mentioned 
you a few times to m. 
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Q Thi« la your testimony. Is fit, that sow tine 
before this trial began in April, your parents told you 
of a conversation they had with ms, allegedly, in which 
I told them that if you took a plea to Murder in the 
Seoond Degree you would get not more than five yearaT 
A Yes, sir. 

Q And even having been told ttat, you went on with 
this trial, is that sot A Well, it really w a an't sup¬ 
posed to go all the way, the trial. We weren't supposed 
to go to trial. 

Q You weren't supposed to go to trial? a Wo. 

Weren't you on trial here, as a matter of fact, 
from April 18th up to May 2nd, and didn't you take your 
ple a s on May 2nd? A Yea, sir; I think it w„a. 

Q That 's on trial two or three weeks. 

A I am talking about before the trial, beo.use Mr, 

Fuschlno kept telling ms he was going to get ms in 
Juvenile court, 

Q Were you relying upon this conversation t*»t 
your mother had with you concerning the conversation they 
had with me? Is that what you relied upon to ttaks your 
plea to Murder in the Seoond Degree? A Ho, air; I was 
relying upon that there, and the latter, too, and what 
Mr. Fusohino was telling me. 
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Q Boot us e after your mother told you, as you sav, 
thi«t you could get out with a five year sentence, that 1 
told her that, you did not take any pletj you >*nt on with 
the trial, lan't that ao? A Wall — 

Q Isn’t that so ? You started a trial on April 
18th and 19 th, didn’t you* A Yea, air. 

k and that waa aometlma after your mother told you, 
as she stated here this afternoon, of a conversation aha 
allegedly had with ms. Isn’t that s< T A Yea, air. 

MR. MoCARTHY: No further questions. 

THE COURT* Step down. 

Iff?. MoCARTHY* I want to taka the stand 
In this matter. Judge. 

ANDREW C. MoCARTHY, Esq., Assistant District Attorney, 

Bronx County Court, a witness called on behalf of 
the People, having been flrat duly sworn, testified 
as follows** 

THE WITNESS* Shall I prooeed In question 
and answer form? 

Iff?. FRIEDMAN* He may. If he likes to, in 
narrative form. 

THE WITNESS* I waa present In court this afternoon and I 
heard the testimony of Crlaoensa Ougllelmelll, the mother 
of the Petitioner, Ougllelmelll, whloh testimony reiterates 
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a statement she made in an affidavit In support of thla 
petition. In which she states that she was present In my 
offloe on February l*th and had a conference with me, at 
which time she and her husband and Mrs. Clappetta were 
present, and that. In words or In substanoe, I told her 
that If her son, the Petitioner Vincent Ougllelmslll, 
would plead guilty to Murder in the Seoond Degree, the 
Judge oould arrange It upon sentence. In view of the boy's 
age, so that the boy would be released from prison when he 
was 21, which would be In about five years, and I believe 
she so testified to that same matter here, substantially, 
today. I categorically deny that I made suoh a statement 
to Mrs. Guglielmelli or to her husband or Mrs. Clappetta. 
Also her statement to me where she testified today I had 
stated I had sent some people, or so many people, or a 
record number of people to the eleotrlo chair, I deny 
making suoh a statement to her. 

THE COURTi Any q uestlons, gentlemen? 

CROSS EXAMINATION BY MR. FKEEDMAVt 

Q Mr. McCarthy, did ahes ay she was oonoerned 
about her son missing school? A Yes, sir. 

Did you say. In words or subatanoe, "You 
shouldn't be worried about school, your son may be faolng 
the eleotrlo ohalr." A I said to her, "I am surprised," 
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If I can reoall it correctly, "1 am rather surprised you 
are so much concerned about hie schooling when he la facing 
a serious crims of this kind, where he might faoe exeeutlon 
In the eleotrio chair," 

C c Now, both of the parents were present at the 
time this conversation took plaoeT A Frankly, I don't 
recall the conference at all. Haring seen Mrs, Qugllelmelll 
this afternoon here, I do remember talking to that lady, 

I also remember talking to Mrs. Clappetta, Maybe If I 
saw their huabands, I would reoall talking to them, I 
don't deny for a minute that they were In my offloe and 
that we had oonferenoes, I think I spoke to the parents 
of all of these defendants at one time or another, I do 
recall talking to some of them In my office, but aotually 

i 

recalling the exact oonferenoe itself, I oan't say I 

* 

reoall It • 

Ci You are not sure of the exaot date? A No| 

I am not sure of the date nor the time nor the olrcumstancea 
bu I wouldn't doubt for a minute I had such a conversation, 
that Is that I had such a conference with the lady. 

Q Your Impression is that It was later than 
February, la that it? A N oj I don't rcaLly know. The 
date given here In the affidavit la February l*th. If aha 
s 0 ld that was the date, I have no doubt, I wouldn't question 
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It. It could be before j It could be after It* Z just 
don't remsmber. 

Q Did you dleeuss the lav with Mrs. GtugllelmelllT 
A No, Counsellor, because at that tine ve had not reaohed 
this point that ve have been discussing here as to the ohangi 
In the lav, 2l8l|a of the Penal Lav. That only came up 
during the trial. 

Ci Well, during the trial did you discuss the lav 
vlth Mrs. OugllelmelllT A No} I don't ever reoall 
dlsousslng It vlth her. 

Q Did you ever tell the parents of this defendant 
Quglielmelli that there vas some uncertainty about the 
lav that vas applicable to this easel A I don’t 
remember having any dlsousslons vlth them, but If I did, 
and I did dlsouss It vlth them, I vouldn't deny that I 
did. I Just don't recall having It. 

<4 Well, Just let me point this out to you, **r. 
MoC a rthyi Don't think for a minute I am challenging -- 
A Go right ahead. 

k Because I knov you are giving your best 

/ 

reoolleotlon. You stated In your affidavit, did you not, 

Mr. McCarthy, and I nov quote, and this Is your affidavit 
svorn to August 1st, 1955 » In opposition to my present 
pending application* "Your deponent vas very careful to 
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point out to the parents of the defendant petitioner 
that the interpretation of these seotions vas not at all 
clear? that letters were being written to the Attorney 
general and to the Correction Department for clarification." 
Do you remember that statement in your a ff Idavit T A Yes, 
end I think that's oorreot, I think I had had a talk with 
them in the corridor, and if I am not mistaken, some clergy¬ 
man oame with them. That was during the t rial, 

** , So, there was soma discussion about 

the law that waa applicable. Now you recall it, t hat I 

bring it to your attention? A Y* g , counsellor | that's 
oorrect. 

^ And as you reconstruct your state of m!nd at 
the time of these discussions, there was some uncertainty 
as to the law, was there not? A There was, there was 
a discussion about it. 

Q You Imparted that feeling of uncertainty as to 
the applicable law to the parents of those boys? A I 
told the parents, in substance, there was a conversation 
going on mainly between Mr. Puschino and Mr. Lee of our 
office concerning the interpretation of this Section 218l*a. 

1 * 83 not in on It. Mr. Lee was looking up the law, and 
I did tell the parents that there was suoh a disouaalon 
goi on, and there was some uncertainty as to the 
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interpretation of the statute. 

Q And did you aee thia letter from Dootor Kendall 
at the time it waa received? A I don't think I ever 
a a w the letter. I may have, but I don't recall seeing it. 

H And dld y° u conversations with Judge Sohula 
and M r . Fuschino regarding the contents of thia letterT 
A I don't think I did, I think Mr. Lee carried on those 
conversations. , 

Q ^id Mr. Lee communicate to you the content a or 
substance of the letter from Doctor Kendall? A Yea) 

I think he did. I had a talk with Mr. Lee and he talked 

to me about these letters, and he kept me abreast of what 
was going on. 

Q Do you know whether Mr. Lee agreed with Doctor 
Kendall that the defendant Ouglielmelll was eligible for 
reception up there? a I don't think Mr. i*. either 
agreed or disagreed with him. I think Mr. Lee was 

looking forward to a clearer and more definite lnterpretatloi 
and definition of the law. 

THE COURT: Let ms dear something in all 
our minds. Doctor Kendall ftn his letter doesn't 
agree it can be done. He surmises it can be done. 
He suspects that it migit be done, but he 
doesn't indicate at all t hat he is confident that 
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It can. In faot, he expresses grave doubts as 
to whether or not theae boya, If they would 
have been sentenced, would not be returned. 

Ml. FRIEDMANS Of oouree, aa Your Honor 

I 

knows, and as I know, the letter speaks for 
Itself, and any oharaoterlsatlon we oaks doesn't 
change Its tenor, but I do want to direct Your 
Honor '3 attention — 

THE COURT* You needn't. I have read It 
time ana again. 

MR. FRIEDMANS All right. 

Q Anyhow, did you and Mr. Lee dlsousa the statement 

made 

that Doctor &endall/in the latter, *It la my opinion the 
commitrasnfc here would be legal." A I don't think so. 

I 

If we did, I don't reoall it. ; 

MR. FRIEDMANS All right, that's all. j 

j 

THE COURTS Is that all, gentleman? 

MR. McCARTHY* I have no other witnesses. 

! 

< 

THE COURT* la that all? 

MR. FRIEDMAN* That's all. Your Honor. 

i 

Might I have Your Honor's permission to have a 

reasonable time to submit a brief on some points ' 

* 

of law which I think have arisen? 

* \ 

THE COURT * How long do you want ? 
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MR* FRIEDMaN: May I have a vaak from 
Monday? Thst la tan days. 

THE COURT: Make It two waaka . 

MR. FRIEDMAN: Wall, two weeks, and I will 
serve the District attorney. 

MR. MILLER: Likewise myself submitting £ 
brief. Tour Honor. '• 


THF COURT: Matter adjourned. 


(At 1*:00 p.m. the hearing was adjourned) 
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***opls Frmt ciapstta* 

SCHULZ, j. 

^ defondant pleadod guilty to Hurdor, eoeond rtsgraa 

on May Pnd, 195? under on lndlctaoit charging nor dor, flrot 
agree* In his petition, tho defendant trg a d that tho eon- 
vlction aforesaid and tho ensuing Jsdpmt on June sbth, 1955, 
bo vacated and sot to Ida cm tho growl that tbsy «m pro* 
ourod upon the nitreprosentat ion of his ooanool and tho 
district attorney that ho would rroelve a rofhrnatory senteme 
not eroeedlng a nzximan of fiss (5) yaars, wheroas, a torn of 
i-prlaomont of tvanty (20) yoars to lift was lapoood upon 
hln by this Court* 

t tho hearing, tho defondant testified, howooor, that 
hr was persuaded to plead guilty sololy on tho roproosatatloo 
of his trial oounsel that tharo was a possibility of his 
receiving a rofonaatory santonss* Ris counsel testified in 
the sa** tenor. Although not at issue, this Court, nsnsttas* 
loss, *wkoo a finding that no fraudulent represent*tlon was 
wido by tho dlstrlet attornoy to lnduoo tbs guilty plan of tfca 
petitioning dofondant* Tha eorroboratod erldens* addnsad at 
th« hearing, that tho ohallongod eomrletlea rooultad ftou a 
itatonant mad# to tho defendant by his than oramest of a 
^onaibio reformatory aontonoa, is logaily Insufficient to i». 
rot* tho ranodlal proeooo of oorsa nobis* The peodletleo ST 
counsel, os to tho length of lmprlsoaMnt, that wee wide to th« 
lofendant to lnfluonoo his guilty plea, even if srrnnsiius 
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fern* no bull for rall.f tartar eons noMi (Paa. T. Naam, 
29f *.». 9251 Pan. *, «n» and Otm, got «.s, l<aj| Paa. », 
’•U, *81 b.D. lOJjj Pmo. ». Ukaa, 138 n,ij, jgg Mg. 
‘Motion teo&tig 

Dit«di 




COUNTY COUhT 
CuUNTY OF BKuN v 


A 154 


Indictment 640-54 


The People of the State of New York 


Against 
Frank Ciappetta 


Motion to Vacate Judgement of 
Conviction. 


Present: non.Eugene G Shulz/ 

Upon the fore going papers this motion is in all respects denied 
The defendant moves for the vacate of a judgement rendered upon 
his plea clfcx of guilty to Murder in the Second degree under a 
indictment charing nurdcr v first Degree. 

Thus committing him by tnis court on June 24 1955 to the Elmira Hi 
noception Center for a term of Twenty Years to Eife. 

As ^rounds for tnis relief £he defendant urges that he »/as induce' 
to plead guilty on th c mis representations of his trial counsel 
and the district Attorney tnat he would recieve a reformatoey 
sentence with a five year maximun ;imprisonment and further that 
rights were prejudiced wheh the court refused to permit his 
counsel who was also appearing as retained counsel for anthor 
defendant on the same indictment to withdraw as counsel for suci 
co-defendantand thereby preventing this counsel of giving his 
undivided attentionto the defense of the moving defendant. 

It appears that this defendant previously moved th is court for a 
similar relief base ona claim of fraud leveled against the 
District Attorney and his trial counsel in procuring h^s guilty 
plea by promising him a reformatory sentense. 

A hearing was accorrded him at which time 9 testifying on hi^ own 
behalf he withdrew th e charge against the prosceutcbr and 
asserted that he pleaded guilty soley on the misrepresentations o 
his trial counsel as to the lenght of the impridonment that 
would be imposed upon him. The defendant application was denied o 
ueaember 6,1955, wit a opinon which no appeal was prosecuted by 

this defendant. „ , . . _., 

lnview thereof there is no requirement of a second hearing onthe 
same issue here to fore disposed of.(Peo. vs bullivan 4N.Y.2nd. 7. 
No need foe a hearing on the complaint of deprivation of effectiV' 
legal assistance which this court finds without any merit . 

(Peo. vs.Tomaselli 7 N.Y.2nd.350) 

(Peo. vs.Brown 7,N.Y. 2 nd. 359) 


cej 


De 


> 


! 


April 19,1960. 


Eugene G. Shulz 

Bronx County Court 
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THE FEORTE OF THE STATE CF 
NEW YORK 

against 


FRANK CIAPETTA 


Defendant 


SIRS! 

* 

PLEASE TAKE NOTICE* that the defendant hereby 
appeals to the Appellate Division of the Supreme Court. 
First Department* from an Order of Ron. EUGENE G. SCHULZ* 

90 

entered In the office of the Clerk of the County Court. 

* « 

Bronx Court?, on or about the 6th day of December 1955. 
denying defendant*s motion to vacate judgment of conviction 
herein and from each and every part of said order end from 
the whole thereof. } 


Dated. New York. January 11» 795*. 

% 

Yours, etc. 

FREDERICK J. MILLER 
Attorney for Defendant 
320 Broadwfty 
New York 7* N.Y. 


Hon. Daniel V. Sullivan 
District Attorney's Office 
851 G#and Concourse 
Bronx* New York 


Clerk of County Court 
851 Gfand Concourse 
Bronx* New York 
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Respondent* 


-against*" 


FRANK CIAPBTTA, 


Dafendant-Appellant• 


Stat^ of New York ) 
County of Haw York) ass 


says: 


FREDERICK J. MILLER* being duly sworn* deposes and 


That I am the attorney for the Appellant and a* 


fully familiar with all the facts and circumstances herein* 

That the father of the Appellant passed away some 
time in the Spring of 1956 shortly after your deponent filed 
the Notice of Appeal* and the family la without funda of any 
port whatsoever, however* your deponent will continue with 
anneal without receiving a fee. 

There is a co-defendant of the Appellant* one 
VINCENT GUGT IEME7.T.I * who is represented by JACOB W, FRIEDMAN* 
Esq,* 170 Broadway* New York City* who is appealing from the 
same order and it is my understanding that the argument of 
that appeal is on the calendar for the January 1957 Tarn of 
this court. 

Your deponent is of the opinion that tha faets* 
circumstances and ’aw are identical in both appeals and your 
deponent has discussed this matter with the Appeals Bureau of 
the District Attorney's Office t Bronx County and It has been 
agreed by and between us that tha deelelon of the ease of 
VINCENT GUCLIEMKLLI shall be binding upon the Appellant here 
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WllEREPCRE, deponent respectfully prays that the 
tlae of the Appellant be enlarged* and this apnea"* be eet dewi 
for a hearing at the saae time as the caae of VIlfCMT QUO LIE- 

.cr/ri. 
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THE PEOPLE OF THE STATE CF NEW YORK. 


Respondent. 


igainat- 


FRANK CIAPETTA. 


Defendant-Appellant. 


S I Ri 

% 

PLEASE TAKE NOTICE, that npon the annexed affidavit 
*■ * 

of FREDERICK J. MILLER* gvorn to the ^^&day of January* 
1957* and upon the notice of appeal herein* a copy of which 
is annexed hereto, and upon all the proceedings heretofore 
had herein, the undersigned will move this Court at the Court 
house thereof* 25th Street ft Madison Avenue. Borough of Man* 
hattan. city of New York, on the 15th day of January. 1957- 
at 1 o'clock in the afternoon of that day. oar soon aa counsel 
can be heard, for ar order enlarging the time of the defendan 
-appellant in the above entitled action to perfect his appeal 
and bring the same on for arrRment until the Apri^ • 1957. 

► v 

Teru of the Appellate Division- First judicial Department* an! 
for such other and further relief as to the Court nay seen 
just and proper. 


Datedi New York. Netf York 


January 


:. NeW 


1957 


Ol .ION. 'DANIEL V. SULLIVAN 

District Attorney. Bronx County 
Attorney for Respondent 
County court *smae 
Bronx. New York 


Yours* ete.« 

FREDERICK J. MILZJR 
Attorney for Defendant-Appelli 
320 Broadwdy 
New York 7* New York 






A 159 


|Iff", x.'j; C01 JIT 


Ai RiT.TATy 3TVI3I0K : FIRST D&FAbTMENT 


T'-F. r o r;. o t:f- state or mr.' yoi-k. 


Respondent. 


ONLY CCPY AV/\JLABLE 




FU/.?>; C1APETTA. 


Defendant-Appellant. 


"tato of new York ) 
:ount” of 7Tew York) 3S , 


KJ3DEr Tt'K J. Mil.T, Eli. be inf; duly sworn. deposes aal 


T ’-a the at tor.-.Gy for defendant-appellant- and I in 


‘ '.'ill Jar with the prior rroee»'Un*s and submit this affidavit 


l " support of defendant-appellant’s aoticr. for cn , 'ar-gr. 7 nt of 
-i'lo to nrrve appeal and for other aaproppriate rosier. 


On or a'out January 13th. i95f defendant herein 


up oMad fton or. order of the HOT. ZTJDENE G. 3Cmi. entered 


Ln f; ' K office cf the Clerk of tha County Court, ?-on:c <-onnty 
o>, heco fer •'th• l’?';?* denyinr; hie motion to vacate a Judg- 


'“ r - •nvictf ic it-, of tuo criue of rnirder in the >'oral io- 


.1 sent.!!.:..; »i-.. 'or a n^rio-l of f-on 10 yjp 3 to l«f«l 


*' i: y •’ htloc of appeal i 3 hereto annerud r>rl narked 


:chiMt. A. 


a.ivj cor.nnlcated and had ttnny conversation* with 


-> 00 .’ . Fried'tan • ”sq.. attorney for Vincent Our'Ma'’rae‘'ii 


•..*fendunt-an'mlent• who is appealing froo the sane order niJ 


- "f underst’.r. inr that the irruaont of c-ugi iel me v> 1 • s 
” f! " 1 to be notice-., for the .Tammry- 19f?> Term of this 


four dopendnt is of the opinion that the facts- ell 


■ i”atancos T.d law arc identical in both appeals and I have 


. tcuoseJ this litter with the Anneals 3urea’) e>r t.h« M**r*ei 


- vorney's Office R-onx County and it has been agreed by and 




9 
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between us that the decision of the ease of Vincent Ougliel- 

nvoMi shall be binding upon the appellant herein. I ve a also 

Is horned by the Appeals Bureau that Mr. Friedman has not as 

• % 

yot perfected his appeal for the January. 1957* Term. That 
the time vithin which to perfect and argue this appeal has ex. 
pired . the expiration date being the 2nd day of January. 1957 
That the delay has not been intentional or due to lack of 
diligence- as I intended to rely upon Mr. Friedman to 
effectuate this appeal which is taken in good faith* and rely 
upon the outcome of that decision as the one binding on the 
appellant herein. That the people are not prejudiced by the 
delay inasmuch as defendant-appellant is presently serving th 
prison sentence imposed upon him. 

I have not received any fee for the handling of thi 
appeal » and an rendering this service without remuneration. 

WHERKFCRE# it is respectfully prayed that the 
defendant-appellant’s time within which to perfect his appeal 
be enlarged until the April. 1957* Term of this Court* or to 
the sane time when the case of VINCENT OOG1IELMELLI will be 
heard for argument. 


Sworn.to before tze this 

lay of January* 1957 


ARTHUR SIEGEL 
.otarf Public, State of Net* York 
No. 03-3657710 
Qualified in Bronx County 
wommiasion Expires March 30.1057 


®&tm J. ISLIEI 


\ 
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THE PEOPLE CF THE STATE OF HEM YORK. 

»* 

Respondent• 

» • 

-against- 

frank ciapktta. 

Defendant-Appellant. 

------X 

S I Ri 

FT JSASE TAKE NOTICE, that upon tha annexed affidavit 
of JRFDliRICK J. MILLER, sworn *o tha ^^2^/day of January. 
1957* and upon tha notloa of appaal harain* a copy of which 
is annexed hereto• and upon all tha proceedings haratofore 
had harain. the undarsigned will nova this Court at tha Courtj 
house thereof* 25th street & Madison Avenue* Borough of Man¬ 
hattan. City of !?av York, on tha 15th day of January* 1957- 
at 1 o'clock in the afternoon of that day. or soon as counsel 
can be heard, for an order enlarging the tine of tile deferdan 
-appellant in the above entitled action to perfect his appaal 
and bring tha sane on for arnuuent until tha April. 1957. 

•r 

Taro of tha Appellate Division- First judicial Departnent. an^ 
for such other and further relief as to tha Court nay seam 
Just and proper. 


Dated i Raw York . Jrt York 
January 1957 


°l HON. DANIEL V. SULLIVAN 

Attorn./. Bronx County 
Attorney for Respondent 
County Court House 
Bronx. Raw York 


Yours* ate,* 

FREDERICK J. MILLER 

Attorney for Defendant-Appellan 

320 BroadvAy 

Raw York 7* Haw York 
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c gjhty coirt 
CCU7ITX OP BROHX 

~ ——.——.—- - X 

rm ps 0PT.fi or t» s*a» or 

HEW TOUC 
against 
TRUK CIAPEm 


Defendant 


SIRS l 


X 


please take JT0TICE, that tha defendant hare/by 
appeals to the Appallsta DiTisim of tha fruproao coart. 
First Department, froa an Mar yt In* t UHHK 0* SCHULZ v 
entered in t hr Qffiaa of the Clark of ttaa Coonty Court, 
Bronx County, on or about tbs 6th dap of Deserter 1955* 


heroin and froa aash and a vary part of said order an# froa 

the vhcfle thereof. 

Dated, Saw You*, January 13» 1996* 


Years, eta* 


FREDERICK J. MILDER 

At t or ney for Defendant 
3*0 Breadway 
New York 7» V. X. 


TQ Hon. Daniel ?, Snllivaa 
District Attorney's Off 
851 Oread censnares 
Bronx, Her Took 


Clerk of County Cow 
851 OraadeCaaeourse 
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Respondent, 


-against- 


FRANX CIAHSTTA, 


WNLY COPY AVAILABLE 


Defendant-Appellant. 


8tat*» of New York 
County of New York 


) 88 | 


FREDERICK J. MILLER, beinf duly sworn, 1eposes and 

sayst 

That I a* the attorney for the Appellant and as 
fully familiar with the facts and circumstances herein. 

That the father of the Appellant passed away sons 
tine In the sprlnr of 1956 shortly after your deponent filed 
the Notice of Appeal, and the family Is without funds of any 
sjrt whatsoever, however, your deponent will continue with thi 
appeal without receiving a fee. 

There is a co-defendant of the Appellant, one 
VINCENT GUGT,IEMETJ,1, who Is represented by JACOB -7. FRIEDMAN, 
-s<i., 170 Broadway, New York City, who is appealinf from the 
saae order and it Is my understanding that the argument of 

that appeal is on the calendar for the January 1957 Term of 
this court* 

Your deponent is of the opinion that the facts, 
circumstances and Taw are identical In both appeals and your 
deponent has discussed this matter with the Appeals Bureau of 
the District Attorney «• Office* Bronx County and it has been 
"••d by and between us that the decision of the case of 

T GDCtIEMElu * h * 11 binding upon the Appellant hereli, 








J. 
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KEW YCRK 3DHIEME COIBT 

APPST,LATh •'TVT3I0T t FIRST DSPART.dhBT 


TlfE PEOPLE O’*' T'F- STATE OF NTTV YORK. 


-against- 
FP.ANK r TA PETTA • 


Rasnondsnt* 


Defendant-Appellant. 


State of New York ) 

Conr.tv of Sev Yo^k) sat 


anyn: 


FREDERICK J. MILliS:. being duly sworn, deposes and 


I .in the attorney for defendant-aProliant- and I am 


familiar with tha prior proceedlaps and submit this affidavit 
in support ol’ defendant-appellant'■ motion for enlargnent of 
tlno to argue appeal and for other appropriate relief. 

Cm or shout January ''1th- 1956- delendaro herein 
cniealel frc~ rr or*sr of the HOtu F.UGEHL P(P5UT.P • entered 
in the office of the Clerk of the County Court. Bronx County 
on Pecomher 4th. 19!?5• denying r.ls motion to vacate a Judg- 
r.ert "orvlctlrg him n p the crime of murder in the second de¬ 
gree and sentencing him for a period of from 20 years to life 
A copy dc the notice of appeal is hereto annexed am marked 
Exhibit A. 

I have communicated ami imd iiany conversations with 
Jacob W. Friedman. Esq.- attorney for Vincent Guglleimeni■ 
dofendant-apnollant. who is appealing from tno same order and 
it is my understanding that the argument of Cuglie’imeT’ i's 
apnea! was to be noticed for the January- 195?- Torn cf this 


Cout. 


Your depondnt is of the opinion that the facts- cir 


cunstances and ''aw are identical in both apnea!s and 1 have 
discussed this matter with the Appeals Bureau of the District 
Attorney's Office- Bronx County and it has bean agracl by and 


\ 
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between us that the decision of the case of Vincent ougliel- 
D18ll l ih * :l1 be binding upon the appellant herein, i was also 
informed by the Appeals Bureau that Mr. Friedman has not as 
yet perfected his appeal for the January* 1957* Term, That 
the time within which to perfect and argue this appeal has ex 
pired. the expiration date being the 2 nd day of January, 1957 
That the delay has not been intentional or due to lack of 
diligence, as I intended to rely upon Mr. Friedman to 
effectuate this appeal which is taken in good faith* and rely 
upon the outcome of that decision as the one binding on the 
appellant herein. That the people are not prejudiced by the 
delay inasmuch as defendant-appellant is presently serving th > 
prison sentence imposed upon him. 

I nave not received any fee for the handling of thi 1 
appeal* and am rendering this service without remuneration. 

WH3HKFCRK, it is respectfully prayed that the 
defendant-appellant * a tine within which to perfect his appeal 
he enlarged untr the April* 1957* Tern of this Court* or to 

the same tine when the cr.se of VINCENT C-TOT.IF»t,MRLLI will Le 
heard for argument. 


Swo rn. to before :io this 
^ day of January « 1957 


ARTHUR SIBGfD 
ataxy Public, State of New T«* 
No. 03-3657710 
Qualified in Bronx ('ounty 

niv'on Exoirc Mardi .V , '' , 57 


0NLY COPY AVAI 


S~JJ r ?r~,f,T v 3 * ? n 

.4 •*. , 
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Respondent, 


-against- 


FRANK CIA PET TA, 


Defendant-Appellant• 


State of New York ) 
County of New York) sst 


says t 


FREDERICK J. MILLER, being duly sworn, deposes and 


That I am the attorney for the Appellant and am 


fully familiar with all the facts and circiimstances herein. 

That the father of the Appellant passed away some 
time in the Spring of 1956 shortly after your deponent filed 
the Notice of Appeal, and the family is without funds of any 
sort whatsoever, however, your deponent will continue with th 
appeal without receiving a fee. 

There is a co-defendant of the Appellant, one 
VINCENT QUGLHMELLI, who is represented by JACCB W. FRIEDMAN, 
Esq., 170 Broadway, New York City, who is appealing from the 
same order and it is my understanding that the argument of 
that appeal is on the calendar for the January 1957 Term of 
this Court. 

Your deponent is of the opinion that the facts, 
circumstances and law are identical in both appeals and your 
deponent has discussed this matter with the Appeals Bureau of 
the District Attorney*s Office* Bronx County and it has been 
agreed by and between us that the decision of the case of 
VINCENT GUGLIBMELLI shall be binding upon the Appellant here 
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NEW YORK SUPREME COURT 

APPELLATE DIVISION t FIRST DEPARTMENT 


° NLY COp Y AVAILABLE 


THE PEOPLE OF THE STATE QT NEW YORK* 

Respondent* 

-against- 
FRANK CIAPETTA. 

Defendant-Appel1 ant• 

------ x 

Motion by defendant-«ppeliant for an order enlarg¬ 
ing the tine of the defendant-appellant to perfect his appeal 
and bring the same on for argument until the April* 1957* Teri^ 
of the Appellate Division* First Judicial Department* and for 
such other and further relief as to the Court may seem just 
and proper. 

» % 

Notice for Tuesday* January 15th• 1957. 

*> 

Dated i New York• Uev York 


January 


c* New 
*££* 


1957 


FREDERICK J. MILLER 
Attorney for Defendant-Appellint 


HON. DANIEL M SULLIVAN 
Attorney for Respondent 


1 
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TS PIOPM OP T* SCATS CP 
NSW YORK 

against 

FRANK CZAPBm 


ONLY COPY AVAILABLE 


SIRS l 


FI2ASK TAD NOTICE, that tha defendant hereby 
appeals to tha Appallsta Division of tha fnrr— Covert, 
First Dapartnant, frcn an OPdar of Bn. EUGENE 0. SCHULZ, 
antarad In tha Ofriaa of tha Clark of tha Conaty court, 
Bronx County, on or about tha 6th day of Decanter 1955, 
denying defendant's notion to vacate Jielpwnt of conviction 
herein and froa aaeh and every part of said ardor and from 
tha who! a tharaof. 


Dated, Now York, January 13, 1956. 


Iotars, ate. 

FRED BP 1CX J. KZLZZS 
Attorney for Dafondsat 
320 Broadway 
New York 7# V. T. 


TO Hon. Denial V. Sullivan 

District Attorney's Office 
851 Grand Concourse 
B r o nx , lav York 

Clark of Covnty Court 
851 Grand eConcourse 
Bronx, Bair York 








